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IN THE COURT OF EXCHEQUER CHAMBER 
AT WESTMINSTER. 



BSFOBB 

LORD CHIEF JUSTICE COCKBURN, 
LORD CHIEP JUSTICE ERLE, 
Mb. JUSTICE CROMPTON, I Mr. JUSTICE MELLOR, 
Mb. justice BLACKBURN, | Mb. JUSTICE WILLIAMS, 
AND Mb. justice WILLES. 



THE ATTORNEY GENERAL v. SILLEM AND OTHERS, 
Claiming the Vessel "Alexandba." 



argument 

On fhe preliminary Objection to the Jurisdiction of the Ex- 
chequer Chamber on Appeals nnder the New Rules* of the 
Conrt of Exchequer applying the Common Law Frocednre 
Acts to the Revenue Side of that Court. 



Satrurday, 6th February 1864:. 



Sir Hugh Cairns. — My Lords^ in this case, I have to submit Argoment on 
to your Lordships a preliminary objection as to the jurisdiction of oyection to 
this Court to entertain this Appeal, on objection of which "wem^e^hy^uH 
have given notice to the advisers of the Crown, and I will state of Exchequer. 
in as few words as possible the facts of the case which will -""^ 
explain to your Lord^ips the nature of the objection. 

My Lords, the proceeding in this case in the Court of Exche- 
quer originated in the seizure by the Crown of a ship called the 
** Alexandra.*' She was seized as forfeited to the Crown ; there- 
upon, my Lords, a claim was made by those whom I represent, 
some English merchants, to the prpperty of the ship. An infor- 
mation was filed in the usual way by the Attorney General, an 
information in rem^ alleging the forfeiture and the cause of for- 
feiture. The fact of the forfeiture was traversed by the claimant8 
also in the usual way and issue joined. My Lords, the case was 
tried upon that issue before a jury, and the jury found a verdict 
against the Crown. Thereupon the postea in the usual way was 
delivered to the claimants. In the beginning of Michaelmas. 
Term the claimants were served with a rule nisi for a new trial 
upon the ground of the verdict being against evidence, against 
the weight of evidence, and upon the ground of misdirection and 
non-direction by the learned Judge. My Lords, that rule was 
argued in the Court of Exchequer. The Court were equally 

* Vide Appendix, page i. 
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ABotTMENT. divided in opinion, and an order was made^ as is usual under 
o. j^~^ . those circumstances, discharging the rale. Thereupon, my 
J_J**"**' Lords, of course, as jour Lord9bips Mrill see, the whole of the pro- 
ceedings in the Court of Exchequer were at an end. The Court 
had further merely to peiform the ministerial act of entering up 
whatever may be the proper form of judgment to be entered up 
in such case. We have sinoe that been served with notice of 
appeal to the Court of Exohequer Chamber, which brings us 
before yoi^r Lordships this jnorning; and, my Lords, tii6 question 
which we as)c under those circumstances is, i^nd^ what authority 
is that appeal brought ? 

My Lords, before the Common Law Procedure Act, I need 
not mention what is obvious, there could have been no such 
appeal. Under those Acts there could be no such appeal, for, 
as is well known to your Lordships, thosid Acts apply to per- 
sonal actions commencing by writ of summons, and to those 
only. But, my Lords, we understand that it is said that a rule 
has been made by the Court of Exchequer which gives an Appeal 
in the present case, and we are told that that rule is a gehend 
rule, or Order of Court, dated the 4th of November of last yi^r. 
My Lords, we understand,— I know not whether it is oorrect in- 
formation, for we have it only from the ordinary sources of in- 
formation,— that this rule was made by the Court on an application 
by the advisers of the Crown in the present case, before the rule 
nisi to which I have referredj vas obtained frpiQ the Court. My 
Lords, I am sure that if that is so, and our information is correct, 
the very learned and eminent Judges who made the rule pro- 
ceeded upon considerations of the highest policy and fitness in 
their own minds ; but, at the same time, one cannot help thinking 
that the course of making a rule, apparently general in its terms 
and applying to all cases, upon the application of a party to one 
particular case, and to meet that particular case, in a course which 
may be attended in some cases by danger and by inconvenience. 

However, my Lords, the rule is this : — It professes to be made 
in pursuance of an Act of Parliament to which I will in a moment 
refer ; but I would first take leave to read the rule to the Court. 
It is headed " Court of Exchequer, Revenue side. In pursuance 
> ** of the provisions contained in the 26th section of the 22nd and 
*^ 23rd of Victoria, chapter 21, entituled * An Act to regulate the 
** office of Queen's Remembrancer, and to amend the practice and 
" procedure on the Revenue side of the Court of Exchequer,' 
* it 18 ordered that the following provisions of the Common Law 
" Procedure Act, 1864, be extended, applied, and adg-pted to the 
^ Revenue side of the Court of Exchequer, and also that the fol- 
*' lowing rules as to giving bail in cases of appeal shall be in force 
" on the Revenue side of the Court of Exchequer." The first rule, 
my Lords, is this : ** In all cases of rules to enter a erdict or non- 
suit, upon a point reserved at the trial, if the rule to show cause 
be refused or granted, and then discharged or made absolute, the 
party decided against may appeal." Secondly, " In all cases of 
motions for a new trial upon the ground that the Judge has not 
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^ ruled acooiding to law, if the rule to show cause be reftised, or, AKotnra»T. 

*' if granted, be then discharged or made absolute, the party ^^ sTcaimi 

'* decided against may appeal, provided any one of the Judges .l^ 

*^ dissent from the rule being refused, or when granted being 

** discharged or made absolute, as the case may be, or provided 

'^ the Court in its discretion think fit that an appeal should be 

'* allowed, provided that where the application for a new trial is 

'* upon matter of discretion only, as on the ground that the 

^ verdict was against the weight of evidence, or otherwise, no 

*« such appeal shall be allowed/' Thirdly, " The Court of Error, 

^ the Exchequer Chamber, and the House of Lords shall be 

*' Courts of Appeal for this purpose.'' My Lords, I might pause 

for a moment to observe there an inaccuracy in this rule, although 

it is not a serious objection of course to the rule, but it shows 

what one has reason to regret, that a little more consideration had 

not been bestowed upon the rules. It is obvious that there has 

been an entire overlooking of what the meaning of the term 

** Court of Error," in the Common Law Procedure Act is. The 

Common Law Procedure Act, in the section which is supposed to 

be analogous to that which I have read, is this : ** The Uourt of 

^ Error, the Exchequer Chamber, and the House of Lords shall 

** be Courts of Appeal for the purposes of this Act" The rule 

says, ** The Court of Error, the Exchequer Chamber, and the 

♦* House of Lords shall be Courts of Appeal for this purpose." 

Lord Chief Justice CocKbum. — Which section are you referring 
to? 

Sir Hugh Cairns. — It is the Act of 1854, section 36, The 
Common Law Procedure Act said, " For the purposes of this 
** Act." The rule says, " for this purpose," namely, for the pur- 
pose of the appeal before mentioned. The clause is utterly 
immeaning so applied. I mean that that part of the clause 
which contains the term ** the Court of Error," in the Common 
Law Procedure Act, has a meaning quite different from the 
term '* Exchequer Chamber," and a most intelligible and neces- 
sary meaning, — for the Common Law Procedure Act applied not 
merely to the Superior Courts at Westminster, but to the Court 
of Lancaster and to the Court of Durham, and it might be 
made applicable by order of Her Majesty in Council to other 
Inferior Courts of Record. As to those inferior Courts of 
Record, the Court of Queen's Bench was the Court of Error, 
and therefore said, and rightly said, the Common Law Procedure 
Act, " the Court of Error, the Exchequer Chamber, and the House 
" of Lords, as the case may be, for the purposes of this Act," 
which in all those various purposes, shall be the Court of 
Appeal ; but in this rule it is for the appeal mentioned in the 
clause immediately before. " The Court of Error " could have 
no meaning, introduced as it is into this 3rd rule ; but that, my 
Lord, is a digression and not a serious objection to the rules. 

The fourth rule is, no appesd shall be allowed unless notice 
thereof be given in writing to the opposite party or his attorney, 
and to the Queen's Remembrancer within four days after the 
decision complained of, or such ftirther time as may be allowed 



Aboumen^; by the Court or a Judge. 6th. The appeal herein-before men- 
SirnTca' ^ ^^ upon a caae to be stated by tike parties (and in case of 

' "^ JL *'^' difference to be settled by the Court or a Judge of the Court 

appealed from), in which case shall be set forth so much of the 
pleadings^ evidence, and the ruling or judgment objected to as 
may be necessary to raise the question for the decision of the 
Court of Appeal. .6tL When the appeal is from the refusal of 
the Court below to grant a rule to show cause, and the Court of 
Appeal ^rant such rule, such rule shall be argued and disposed of 
in the Court of Appeal. 7th. The Court of Appeal shall give 
such judgment as ought to have been given in the Court beloW) 
and all such further proceeding may be taken thereupon as if 
the judgment had been given by the Court in which the Record 
originated. Stk The Court of Appeal shall have power to 
adjudge payment of costs, and to order restitution, and they shall 
have the same powers as the Court of Error in respect of 
awarding process and otherwise. Upon an award of atrial de novo 
by the Court, or by the Court of Error upon matter appearing 
upon record, error may at once be brought ; and if the judgment 
in such or any other case be affirmed in error it shall be kiwful 
for the Court of Error to adjudge costs to the defendant in error. 
lOtL When a new trial is granted on the ground that the verdict 
was against evidence, the costs of the first trial shall abide the 
event unless the Court shall otherwise order. I need not read 
the 11th or the 12th. The lith is as to using affidavits, and the 
12th says that notice of appeal shall be a stay of execution upon 
bail being given to pay tlie sum recovered in the same manner 
and to the same amount as bail in error is required to be given. 

Well, my Lords, all this may be so. It may be that the Court 
of Exchequer may have power by a general order to create a new 
Court of Appeal, to give new rights to suitors with regard to 
appeal which they never had before, to order what shall and shall 
not be done by the Court of Appeal and by the House of Lords, 
and to confer upon the House of Lords and upon your Lordships 
the powers which are proposed to be conferred by those rules. 
All that may be so ; but, at all events, let us see die authority ; 
for I suppose no person would say that without Parliamentary 
authority, that is a power which could have been exercised. 

Now, my Lords, I come to the Act of Parliament. It is 
the 22nd and 23rd of Victoria, chapter 21. My Lords, this 
Act is styled " An Act to regulate the office of Queen's 
** Bemembrancer, and to amend the practice and procedure 
*' on the Revenue side of the Court of Exchequer.'* It recites 
that a certain Act had been passed with regard to the office 
of Remembrancer, and that certain gentlemen filled the office ; 
and then it continues, '^ And whereas it is expedient 
*' further to regulate the said office, and to make other pro- 
*^ vision in relation thereto, and to the procedure on the 
** Revenue side of the swd Court."* My Lords, I pause there for 
the purpose of observing that of course the preamble cannot 

* Vide Appendix, p. y. 
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restrain the Act of Paxliament, if there are express provisions Abqumbnt. 
afterwards going beyond it ; and, so far as there are express pro- ^^ ^ Caims. 
visions going beyond this preamble, they will be quite intelligible, J_ 
and not in any way at variance with what we might expect ; but 
where we have not express provisions going beyond the preamble, 
the preamble is, for the purpose of the Act, to regulate the proce- 
dure on the Revenue side of the Court of Exchequer. Now I 
will pass over, with your Lordships' permission, the first eight 
Bections which relate to matters connected with the Remem- 
brancer's office, and so on, not bearing on the present question ; 
and I ask your Lordships' attention first to the 9th clause. The 
9th clause is this,- — ^^ Section 222 of the Common Law Procedure 
^^ Act, 1852, for the amendment of defects and errors in any 
*' proceeding in civil causes, and concerning the costs and terms 
^^ of such amendment, shall extend to all suits and proceedings 
** on the Revenue side of the Court of Exchequer." Then the 
10 th clause is this : '^ Jn any suit or proceeding on the Revenue 
** side of the Court of Exchequer, the parties may, at any time 
** before judgment, by consent and order of a Judge, state any 
'^ question or questions of law in a special case for the opinion 
** of the Court, without pleadings, and upon judgment thereon 
*^ error may be brought as on a judgment on a special verdict, 
'^ unless the parties agree to the contrary, and the proceedings 
*' for bringing a special case before the Court of Error shall, as 
** nearly as may be, be the same as in the case of a special ver- 
** diet, and the Court of Error shall either affirm the judgment, 
" or give the same judgment as ought to have been given in the 
'^ Court in which it was originally decided, the said Court of 
*^ Error being required to draw any inferences of fact from the 
'^ facts stated in such special case, which the Court below ought 
" to have drawn." That section, my Lords, is virtually an incor- 
poration of two sections of the Common Law Procedure Acts, the 
one section 42 of the Act of 1852, the other, section 32 of the 
Act of 1854. And we see thus how Parliament deals with the 
Court of Error as to cases beginning on the Revenue side of the 
Court of Exchequer. It treats the Court of Exchequer as one 
Court, it treats the Court of Appeal, or the Court of Error, as 
the other. Parliament confers on the suitors the right of bringing 
error upon a special case before the Court of Error, and Parlia- 
ment exercises the jurisdiction of saying what the Court of Error 
shall do with reference to that case. The 1 1th clause, my Lords, 
is *^ In case no agreement shall be entered into as to the costs of 
^^ such special case and proceedings, the costs shall follow the event, 
** and be recovered by the successful party." Then the 12th clause, 
my Lords, may be referred to : " In cases of appeal from the assess- 
** ment of the Commissioners of Inland Revenue to the Court of 
*^ Exchequer, made under the provisions of the Succession Dut7 
" Act, 1853, the party decided against may appeal from the de- 
** cision of the Court upon a case to be stated by the parties, or, if 
" they differ, to be settled by the Court or a Judge thereof, or any 
'^ officer to whom the Court may think proper to refer the same ; 
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AsQUMENT. '' and the Court of Appeal shall give such judgment as ought 
"— ■ . ** to have heen given by the Court of Exchequer, and shall have 
StrH.Catms. ^ ^^^^ ^ adjudge the payment of costs." Clause 18, « Such 
^* appeal as aforesaid shall be made to the Court of Error in 
'' the Exchequer Chamber, and the decision of the said Court 
** of Error shall be subject to appeal to the House of Lords.** 
Clause 14, *^ No such appeal shall be allowed under this Act 
** unless notice thereof be given in writing to the opposite party 
*^ or attorney, and to the proper officer of the Court, within four 
<' days after the decision complained of, or such further time as 
*^ may be allowed by the Court or Judge." Then, my Lords, 
there comes in section 15 a provision for appeal in summary 
proceedings for Legacy or Succession Duty, and your Lordships 
will see that at the end of that clause it states : ** The Court 
** may proceed to give judgment on such case and for any amount 
** of duty tlie Court are of opinion may be due to the Crown, and 
'^ for costs, in like manner as on a verdict on information, and on 
** such judgment error may be brought and judgment given, as 
*' on a special case stated by consent." 

Then, my Lords, I pass on to the 18th sectiou, and we find in 
tiie 18th and following sections the provisions of the Common 
Law Procedure Act, 1862, as to error in the proper and strict 
sense of the term, the proceedings which formerly commenced by a 
writ of error, and we find those provisions of the Common Law 
Procedure Act, 1852, adopted by Parliament, and applied by Par- 
liament by its authority to the Revenue side of the Court of Ex- 
chequer. The 18th section is this: "No judgment in any cause 
** on the Revenue side of the Exchequer shall be reversed or 
•* avoided for any error or defect therein, unless error be com- 
*^ menced or brought and prosecuted with effect within six years," 
with a proviso with regard to parties under disability. That sec- 
tion answers to the 146th and 147th of the Common Law Proce- 
dure Act, 1852. Then the 19th section is, ** A writ of error shall 
** not be necessary or used in any suit or proceeding in error on 
*^ the Revenue side of the Court of Exchequer, and the proceed- 
** ing to error shall be a step in the cause, and shall be taken in 
** manner and subject as to such terms and conditions as to 
** giving bail or security as may be directed by any rule or order 
** made by the Barons under this or any other Act or Acts 
** of Parliament authorizing the same : Provided, that nothing 
" herein contained shall invalidate any proceedings already taken/' 
That is the 148th section of the Common Law Procedure Act, 
with a special interpolation, authorizing the Barons of the 
Exchequer to make a rule as to giving bail or security. 

Then the 20th clause is> " Either party may tender a bill of 
** exceptions on the trial of any issues arising on the Revenue 
" side of the Court, and the like proceedings may be had and taken 
" thereon as in such cases between subject and subject."* 

My Lords, up to this time we have found Parliament taking up 
every proceeding in the Common Law Procedure Acts with regard 
to the Courts of Error, minus one ; all but that one proceeding 
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vbich the Common Law Procedure. Act, 1854, provides ia the Akguhkk*; 
,eyeat of rules for new trials being refused or being made absolute ^. ^T^ . 

by the Court, All other proceedings by way of error, or by way ^ J * 

•of appeal in the proper sense of the term, are taken up and dealt 
with by Parliament, Parliament thinking it right in the first place 
as a matter of policy to ejttend those provisions to revenue suits, 
and Parliament also evidently showing that it was of opinion that 
that could not be done without Parliamentary authority. 

Lord Chief Justice Coakium. — Up to this point we have been 
dealing with eiTor, properly so called. 

Sir Hugh Cairns. — ^Yes, my Lord, up to this point we have been 
dealing with error properly so called, and the addition of special 
cases. 

. Lord Chief Justice Coekburn. — But then error as meant by the 
Common Lia\f Procedure Acts would be applicable to a special 
case. 

Sir Hugh Cairns, — ^Yes, my Lord ; and when it treats of error 
upon a special case, it is made analogous to error upon a special 
verdict. 

Now, my Lords, there remains one more section to be referred 
to, the 26th : ^^ It shall be lawful for the Lord Chief Baron and 
^* two or more Barons of the Court of Exchequer " (there would 
therefore be a bare majority of the Court) "from time to time to 
'^ make all such rules and orders as to the process, practice, and 
^^ mode of pleading on the Bevenue side of the Court, and as to 
*^ the allowance of costs, and for the effectual execution of thia 
*^ Act, and the intention and objects thereof as may seem to them 
'^ necessary and proper ; and also from time to time by any such 
** rule or order to extend, apply, or adapt any of the provisions 
^^ of the Common Law Procedure Act, 1852, and the Common 
** Law Procedure Act, 1854, and any of the rules of pleading 
^^ and practice on the Plea side of the said Court to the Revenue 
" side of the said Court, as may seem to them expedient for 
^^ making the process, practice, and mode of pleading on the 
*^ Revenue side of the said Court as nearly as may be uniform 
^' with the process, practice, and mode of pleading on the Plea 
^ side of such Court." Now, my Lords, let me examine that 
section a little. It is divided into two parts, and I will take the 
liberty of referring to the first part again* The first part gives 
power to the Barons, or any three " to make all such rules and 
" orders as to the process, practice, and mode of pleading on the 
*^ Revenue side of the Court, and as to the allowance of costs 
*^ and for the effectual execution of this Act, and the intention 
^^ and objects thereof as may seem to them necessary and proper,'* 
power to the Judges of the Court to make rules and regulations 
for regulating the process, practice, and mode of pleading of one 
half of the Court. Suppose it had been the whole of the Court, 
it would make it perhaps more simple, power to the Court or 
three of the Judges to make rules and regulations for the practice, 
procedure, and mode of pleading of the Court The part cannot be 
greater than the whole, what is the meaning of that 1 It scarcely 
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Arqumbnt. requires observation ; they may regulate in any way they think fit 
SirHTcaims *^®^^ internal arrangements within the four comers of the Court, 

J. * they are absolute as to the process, practice, and mode of pleading. 

They cannot create new Courts, — they cannot go outside their 
own Court and give to suitors rights external to their Court, — 
they cannot say : We ordain that the Privy Council, the House of 
Lords, and the Court of Exchequer Chamber shall hear appeals 
from our Court, and that suitors shall have the right to go to 
those other tribunals, and require them to hear appeals. Thej 
cannot say : Those other tribunals shall do this thin^ or that thing, 
award costs, or not award costs. Their jurisdiction is, if I may use 
the expression, territorial, they are absolute masters at home, but 
they are not masters at all from home. When they have per- 
£[>rmed the duty*which is assigned to them as Barons of the Exche- 
quer in their own Court, in hearing and disposing of a case, they 
Bxt functi officio ; as to that case it has escaped from them, and 
there is an end to their control over it, or over all the cases in the 
Court in a similar position. Although it does not advance the 
argument, perhaps, except by way of illustration, if the County 
Courts of this country had not provided for them by Parliament 
any appeal, — I do not know whether that is so or not, but supposing 
it was not, — can it be said, then, that under a power of the Judges 
of the County Court or any twelve of them to make rules for the 
practice, process, and pleading in the County Court, the Court might 
say: We ordain that all decisions from of the County Court there 
shall be an appeal to the Queen's Bench, and from the Queen's Bench 
to the House of Lords. My Lords, it is absurd. Then these addi- 
tional words, do they make a difference, " for the effectual execution 
*^ of this Act, and the intention and objects thereof?" Clearly not. 
Then there is a matter upon which, apparently, looking at the out- 
side of the Court, they may make a rule, because the Act of Par- 
liament has provided for error, it has contemplated bail in error. 
Proceedings in error to that extent, to the extent of regulating 
the mode of giving bail and arrangements of the same kind, are 
handed over by parliamentary powers to the Barons of the Ex- 
chequer, for the purpose of making rules, not as to who shall 
have error or who shall not, or where error shall be heard, but for 
the purpose of giving effect to the intention and objects of the 
Act, such intention and objects being where it says that error 
shall be a stay of proceedings upon bail given as the Barons of the 
Court of Exchequer shall order. 

Now, let me take the second part of the clause, ** and also from 
'^ time to time by any such rule or order," which means a rule or 
order made by the majority of the Court, '^ extend, apply, or adapt 
*' any of the provisions of the Common Law Procedure Act, 
" 1852, and the Common Law Procedure Act, 1854, and any 
** of the rules and practice on the Plea side of the said Court 
** to the Revenue side of the said Court." Let me stop there. It 
becomes clearer as we go on, but let me stop there. What are 
they to do there ? " To extend, apply, and adapt," but to what ? 
To extend — ^to what? To apply — to what? To adapt— to 
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what ? Why, to the Bevenue side of their own Court. Sup- AKGDMBNi':: 
posing it had been again to the whole Court ; again I say the ^. jT~Z . 
part cannot be greater than the whole. Suppose it had said, to 1^^^' 
extend, .apply, or adapt any of the provisions of the Common 
Law Procedure Acts, and any of the rules of pleading in some 
other Court to the Court of Exchequer, and assuming that the 
Court of Exchequer had not been mentioned in the Common Law 
Procedure Acts, and power granted to the Court of Exchequer 
to extend, to apply, to adapt any of the provisions of the Com- 
mon Law Procedure Acts to the Court of Exchequer. What 
can that mean ? Something which, when extended, applied, and 
adapted, will become process, pleading, practice of the Court of 
Exchequer, not something which, when attempted to be extended, 
applied, or adapted, will be process, pleading, or practice of tiie 
House of Lords or of the Court of Exchequer Chamber ; but the 
following words remove, if I do not deceive myself, the possibility 
of argument. ^' As may seem to them expedient for making the 
'^ process, practice, and mode of pleading on the Bevenue side of 
** the said Court, as nearly as may be uniform with the process, 
** practice, and mode of pleading on the Plea side of such Court." 
Has there been any doubt as to the way in which hitherto that 
power should be exercised ? Your Lordships, if you have before 
you the rules which have been made from time to time by the Court 
of Exchequer, and the learned Judges thereof, under this section^ 
prior to the 4th of November 1863, will see the best possible 
illustrations of what the section means. Your Lordship will see 
that in those earlier rules, made upon two or three different oc- 
casions, every step and stage of a suit in the Court of Exchequer 
is taken up, the writs, the processes, the summonses, the declara- 
tions, the pleas, the times as to declaring, the times as to pleading, 
the trials, the process for the jury, the form of the verdicts and the 
judgments, the consequences of the verdicts as ripening into judg- 
ments, — ail of those are dealt with, with the most extreme propriety, 
and the most extreme attention to the power and jurisdiction which 
is given to the Court, until we come to the 4th of November 1 863, 
and then, contrary to anything that was done before, beyond any 
thing that was dreamt of before, a wholly different thing is entered 
upon> legislation is taken up by the Court, and those provisions are 
liud down under the guise of rules under this clause, which I say 
are provisions which, it may be found, might be introduced into an 
Act of Parliament, but which cannot, asl submit to your Lordships, 
find their justification in any authority short of an Act of 
Parliament 

Let me for a moment, and that will nearly end all I have to 
submit to your Lordships, again refer to the rules. Is it 
practice, or pleading, or mode of proceeding of the Court of 
Exchequer to say tlmt a suitor in the Court of Exchequer against 
whom a decision has been pronounced, against whom judgment 
has been entered up, or is about to be entered up, imless stayed 
for the purpose of this provision, shall have an appeal to another 
Court ? Is that pleading, or practice, or procedure of thexCourt 
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Aroombnt. of Exchequer ? I sttbtnit with confidence^ my Lords^ that it is' 
irr; . not; it is a new right which may be very proper to be given to 

J f ''^* a 8uit<MP — of that I am no judge, — ^biit it is not any part of the 

process, practice, and mode of pleading ; it is, I say, a new right 
of appeal to a disa{^ointed suitor, against whom aU hae been 
done that the Court before whom h^ is brought can do^ to say to 
him, ^^ Yea, we hay6 de^ed i^ainsi you^ but you shall have aal 
'^ appeal to aoother Cottrt,.and we shall say what that othev Court 
*' shall be."^ 

Lcrd Chief Justice Cockbutn.^-lt would be more striking with 
regard to the other smtor^ who is entitled to the fruits wh^ the 
execution of the judgment would give himj; and from wh6m you 
take them away. 

Sir Hugh Claims. — Perhaps it maybe that I am rather war 
willing to speak of myself, my Lords, but I am in tha;t poaation, 
I have the verdict of the Jury. I have the o(rder of Court dis'- 
charging the attempt made to interfere with that verdict before 
the Court of Excheqiuer. I have naught to do with the Court of 
Exchequer, but to aek for the performaalce of the ministerial act- 
of entering up judgment^ whi<^ I know not to be stayed at this 
moment by anything which can properly stay it> I am in that 
position, and I am told here, or brought here to be t(dd before 
your Lordships, thai that Coiiort before whofb I Was lately 
brought, under a power to r^^ukte their owbI ^aetice, pleading, 
and process, have ordered me to be summoned before your Lord- 
ships to show cause why the judgment of the Court of Exchequer 
should not be reversed, and why judgment now should not 
pass against me. Again, of cout^e, if thart be so, I may have 
your lordships' judgment upon the case, if it were argued before 
you, and again I should be t(dd, b^ore the House of Lorcb, that 
I am to be sunmioned there^ and incur further delay and ex^ns^ 
under the authority of an inferior Court, authorized- to regulate' 
its own practice, process, and pleadi^, who have pronounced in 
my &vour, and who have authorized me to be taken to the Hoilse 
of Lords, in order to have that judgment reversed. Let me i^^d- 
again such words as theide-^^' When the appeal is &om the refoeal 
*^ of the Court below to grant a rule to show caufiCi and the' 
'^ Court of Appeal grant such rule, such ituie shaU be argued 
^^ and disposed of m the Court of Appeal:^' and so it con- 
tinues,'' the Court of Appeal shall give such jodglneBt/' Is- that . 
practice, pleading, or proeese of the Court of Exchequer? *^ !Ehe 
'' Court of Appeal shall have power to adjudge payment of costs^ 
*' and to order restitution." I repeat the question there. '* Upon^ 
'' an award of atxialdfe mrGo by the Court or by the Court of 
t( Ikror upon matter appearing upon record err^ may at once 
" be brtmght"' So that by that rule that Court could have 
error up^s your Lordship&' judgment^ if your Lords^ps could 
find your way to giv^ judgment The Court of Exchequer, under 
the authority to r^ulate their own- practice, pleading, and pro- 
cess^ ha?e ordered that they ahaU have a right to bring ^nror upon 
your Lordships' judgment 
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My Lords^ I thmk that the cose need not be pursued further. Abgumbkt.. 
Unless I can hear from my learned friends, or am told by your ^^ jyTccums 

Lordships, that there is an answer to this obserration, I say it ^ J 

is a misconception to suppose that there was in this case any 
appeal, and I ask your Lordships to strike the ease out of your 
Lordships' paper. 

Mr. Attorney Oenercd. — My Lords, I do not think that there will The Attorney 
be any difficulty in answering my learned friend's argument. If General, 
Parliament has given the Court of Exchequer power to make 
those rules^ then there is nothing whatever extraordinary in the 
rules which Parliament has authorized that Court to make. 
Now the section in the Act of Parliament is the 26th, which has 
been mentioned, and my learned friend rightly observed that 
there were two branches of that section. The first branch 
authorizes three Barons of the Exchequer to make '^ rules and 
^' orders as to the jnrocess, practice, and mode of pleading on the 
^^ Bevenue side of the Court as to the allowance of costs^ and 
'^ for the effectual execution of this Act, and the intentioh and 
'^ objects thereof as may seem to them necessary and proper." 
But it does not stop there. The second branch give& a new 
and quite a different power, plainly sufficient^ as we submit, to 
extend to the matter which ia now before your Lordships, '^ and 
'^ also from time to time by any such rule or order to extend^ apply > 
'' or adapt any of the provisions of the Common Law Procedure 
" Act, 1852, and the Common Law Procedure Act, 1854,'' (I 
omit the words which follow,) '^ to the Bevenue side of the said 
'^ Court.'' Now, my learned friend said, that, even stopping there 
he thought he could make good his argument ; but then he thought 
that the words which follow added force to the argument which he 
offered. My Lords, I also think that if I stop there I can make 
good my argument, and that the words which follow add force to 
the argument which I offer. 

Now, first of all, my Lords, what is it that Parliament autho* 
rizes to be done ? It authorizes the Court not to legislate by way 
of giving jurisdiction to Courts of Appeal, or creating Courts' of 
Appeal, or anything of that sort, but to extend, apply, or adapt 
any of the provisions contained in certain Acts which Parliament 
has already passed, and which are there mentioned, to the Bevenue 
side of the Court ; and the sole question is, whether that which 
has been done is or is not an extension or implication of certain 
provisions of those Acts to the Bevenue side of the Court of 
Exchequer ? If it be thal^ then it is clearly within the powers 
granted by Parliament, and it is really an idle thing to r€»d out 
the rulesj, which are umply a transcript of the clauses in the Acta 
of Parliament referred to, and to say that those rules contain 
matters which, without the authority of Parliament, the Court of 
Exchequer could not itself have introduced Granted that Par- 
liament has given authority to the Court of Exchequer, in the 
exercise of its discretion^ to extend or apply any of the provisions 
of those two Acts of Parliament to the Bevenue side of the said 
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AsoTjMisin?. Courts if^ as I say^ this is an extension and application of some of 

"~ those provisions to the Revenue side of that Court, then there 

Qmarc^ can be no question whatever that they are provisions in those 

Acts of Parliament, and that Parliament has given authority to 

the Court of Exchequer to say whether they shall apply or not* 
Well now, my learned friend's argument, my Lords, inde- 
pendently of the observations which he has made upon some 
particular clauses in this Act, to which I will refer, entirely 
depends upon the assimiption that within the meaning of this Act 
of Parliament procedure in error from the Court of Exchequer 
is no part of the process, practice, and pleading of the Kevenue 
side of that Court I say that both upon the language of this Act 
of Parliament, and of the Acts of Parliament referred to, pro- 
cedure in error is and must be intended to be within the meaning 
of those word& 

First of all, my Lords, let us look at the Acts of Parliament 
referrecj to. This formula of expression, "process, pleading, 
** and practice,*' is the formula used by Parliament to introduce 
the entire enactments of the first Common Law Procedure Act of 
1852. My Lords, that Act runs thus : " An Act to amend 
*' the process, practice, and mode of pleading in the Su- 
^' perior Courts of Common Law at Westminster," and so on. 
The preamble is, *^ Whereas the process, practice, and mode of 
** pleading in the Superior Courts of Common Law at West- 
" minster may be rendered more simple and speedy; be it 
*' enacted," and so forth. Now, I beg your Lordships to observe 
that the whole of the clauses in that enactment are declared by 
that recital to be clauses enacted for the purpose of rendering 
more simple and speedy the process, practice, and mode of plead* 
ing in the Superior Courts of Common.Law at Westminster, — an 
expression which I will presently show is intended to compre- 
hend all proceedings in error, though those proceedings in error 
may be carried and taken even to the House of Lords, which 
undoubtedly is not itself a Superior Court of Common Law at 
Westminster. It is very material to turn to the clauses relative 
to proceedings in error, which are all in the first Act of Par- 
liament ; and the more so, because, to my great astonishment, my 
learned friend Sir Hugh Cairns confidently said, that down to the 
time when the rules were made, of which he now challenges the 
validity, the Court (^ Exchequer had always acted, in the exercise 
of the power given by this 26th clause of the Queen's Remem- 
brancer's Act, within the limits to which he says their power is 
confined. But I will show your Lordships that the Court of 
Exchequer has now merely done a second time what it did 
before in the original set of rules, to which my learned friend 
himself has referred. It has only extended the same principle to 
other matters. 

Now, my Lords, the clauses as to error to which I particularly 
direct your Lordship's attention are from the 1 64th to the 1 66th sec- 
tions inclusive of the Common Law Procedure Act of 1852 ; and 
your Lordships will observe that under that designation of ^' the 
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^^ process^ practice, and mode of pleading in the Superior Courts 
" of Common Law at Westminster," all the subject matter of 
those clauses, to wluch I am now about to refer, is included. 
Those clauses are not the first upon the subject of error ; the 
earliest clause upon the subject of error will, I think, be found to 
be the 146th. I take it up, for reasons which your Lordships will 
very soon discover, at the 154th clause. Now, the 154th, in the 
first place, speaks of a certain memorandum alleging error which 
is to be entered, and the form in which that is to be done. 
Then the 155th section goes on to say that, ^^IJpon such sugges- 
** tion of error alleged and denied being entered, the cause may 
" be set down for argument in the Court of Error in the manner 
** heretofore used, and the Judgment Roll shall without any writ 
** or return be broilght by the Master into the Court of Exchequer 
** Chamber, before the Justices or two Justices and Barons, as the 
*' case may be, of the other two Superior Courts of Common Law, 
** on the day of its sitting, at such time as the Judges shall appoint, 
** either in term or in vacation ; or if the proceedings in error be 
** before the High Court of Parliament, then before the High 
** Court of Parliament before or at the time of its sitting; and the 
** Court of Error shall and may thereupon review the proceedings, 
" and give judgment, as they shall be advised thereon; and such 
*^ proceedings and judgment, as altered or affirmed, shall be 
*^ entered on the original record ; and such further proceedings 
" as may be necessary thereon shall be awarded by the Court in 
*^ which the original judgment was given." Your Lordships will 
permit me, in observing upon that clause, just to remind you of 
that which, no doubt, you are not at all likely for a moment to 
foi^et ; namely, that the record which passes through the Courts of 
Error is the record of the Court from which the error is brought. It 
is the record of the Court of Exchequer, which goes up to the Court 
of Error ; and when the error is corrected, the record is returned 
into the Court of Exchequer, and the Court of Exchequer wiU 
enter up the judgment which has been awarded as that which is 
proper to be given. This 155th clause of the first Common Law 
Procedure Act deals with the case when it passes into the Court 
of Error from the Court from which the error is brought. It 
says how the record is to be brought into the Court of Error, by 
what formal proceedings, what is to be done with it there, whether 
the Court of Error be the Exchequer Chamber or the High Court 
of Parliament, and what that Court is to do upon the error, and 
what is to be the result of its proceeding. 

Then the 156th clause goes on to say, ** Courts of Error shall 
*^ have power " (again dealing with the power of Courts of Error) 
" to quash the proceedings in error in all cases in which error 
'' does not lie, or where they are taken against good faith, or in 
*' any case in which proceedings in error might heretofore have 
'^ been quashed by such Courts ; and such Courts shall in all 
^' respects have such jurisdiction over the proceedings as over the 
" proceedings in error commenced by Writ of Error." 

Then the 157th clause says, ^^ Courts of Error shall in all cases 
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Abgument. « have power to give such judgment and award such process as 

ThiAttomev ** *^® Court from which error is brought ought to have done. 

General. " without regard to the party alleging errar." The 158th relates 

to a memorandum, which is a matter of form. By the 159th, 

the plaintiff may discontinue his proceedings in error. The 
160th, 161st, and 1 62nd, and those which f(J)ow, r^ate to what 
is to take place upon death. I need not dwell upon those. Bat 
I beg your Lordships' particular attention to those three which I 
have read, the 155th, 156th, and 167th sections, which relate to 
the manner in which the case is to be brought into the Court of 
Error, whether the Exchequer Chamber or Parliament, and 
there to be dealt with in error, and to the manner in which the 
Court of Error is to give its judgment, and the effect of that 
judgment when given, and the power which the Court of Error 
is to exercise. AH that is part of the code of procedure intro- 
duced by this Act for the purpose, as recited in the preamble, of 
amending the process, practice, and mode of pleading in the 
Superior Courts of Common Law at Westminster. And it is 
quite plain, therefore, that within the meaning of that Act a 
procedure before the Court of Error, even in Parliament, when the 
record is brought £rom one of the Superior Courts of Law at 
Westminster into the High Court of Parliament, is regarded, 
within the meaning of those Acts, as part of the process, practice, 
and pleading of the Superior Courts, — and for a very plain 
reason. 

Lord Chief Justice Erie. — Will you forgive me for saying that 
a writ of error was heretofore a new action in law. Section 148 
bears on this : " A writ of error shall not be necessary or used in 
** any cause, and the proceeding to error shall be a step in the 
" cause." 

Mr. Attorney General-^1 am very much obliged to your Lord- 
ship. I had not intended to overlook that clause ; and it is very 
important that its effect should be properly considered. These 
words, " the proceeding to error shall be a step in the cause, and 
" shall be taken in manner hereafter mentioned,'* appear to me 
to be a clue to the whole matter, and confirm what I stated, — 
that it is regarded as being, in a certain sense, still a proceeding in 
the Court and in the cause, although, for the purpose of correcting 
the error of the Court in the cause, the record of that Court is 
brought up before a superior tribunal, and there the error is cor- 
rected, and the record is returned with the correction ; but it is 
still a cause, such as it was before, — a cause on the Revenue side 
of the Court of Exchequer, a cause on the Plea side of the Court of 
Exchequer, a cause in the Queen's Bench, or a cause in the Common 
Pleas. It is still a matter belonging to the Courts of Common 
Law, and it is not because the subject gets justice done by the 
correction of their errors that therefore it ceases to be of that 
nature within the meaning of the Act A proceeding in error 
is a step in that cause, and that reconciles the whole with the 
preamble, and showd that the Legislature did not stultify itself 
when in the Act it spoke of amending the process, practice, and 
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pleadings in the Superior Courts of Common Law atWesiminster^ Aboument. 
and then went on to say how the proceedings in those Courts 
which contained errors requiring correction were to receive that 
correction, namely, by passing through the Courts of Error in the 
ordinary form ; and the record, after the error is corrected, comes 
back to where it was originally. It was always, from first to 
last, a record depending in the Court of Exchequer, on the 
Bevenue side of the Court of Exchequer, and this is only a 
pivrticular manner which Parliament has pointed out of making 
it a right record. That is alL 

Well now, my Lords, I beg attention to the Queen's Bemem- 
bnmcer's Act. My learned friend travelled through various clauses 
of that Act, which take away all discretion from the Court of 
Exchequer, which leave no discretion to the Court of Exchequer, 
which decide ab ariffine by Parliamentary authority what par- 
ticular things shall be binding on the Court of Exchequer without 
discretion ; but these do not in any degree cut down the efiect of 
that discretion which is afterwards left to the Court of Exchequer ; 
— ^and I was very much struck, as my learned friend read through 
those clauses, that he failed to see how fatal to his argument the 
language of one of those clauses, the 19th, was. I now ask your 
Lordships' attention to that clause. It exactly agrees with what 
we just now saw in the first Common Law Procedure Act. It 
says that ^' a writ of error shall not be necessary or used in 
** any suit or proceeding in error on the Revenue side of the 
" Court of Exchequer, and the proceeding to error shall be a 
'' step in the cause, and shall be taken in manner, and subject as 
^' to such terms and conditions as to giving bail or security, as may 
^* be directed by any rule or order made by the Barons under this 
" or any other Act or Acts of Parliament authorizing the same, 
*' provided that nothing herein contained shall invalidate any pro- 
^^ ceedings already taken or to be taken by reason of any writ of 
'< error issued before the commencement of this Act, or before 
^ such rules and orders come into effect." Now, I ask your 
Lordships' attention to two things with regard to that clause. It 
surprised me very much to hear my learned friend read that clause, 
and say that that clause is an application of the 148th section of 
the Conmion Law Procedure Act of 1852. It is an independent 
and substantive enactment. It makes no reference whatever* to 
the Common Law Procedure Act of 1852 ; and, but for the orders 
afterwards made under the authority now disputed, the authority 
of the 26th section, by the Court of Exchequer, the clauses which 
I have read to your Lordships as to error from the Common 
Law Procedure Act of 1 852 would not be applicable to a pro- 
ceeding in error under that 19th section* I ask your Lordships' 
attention to that again — that the siection distinctly recognises the 
proceeding in error on the Revenue side as being a step in the 
cause ; and therefore, when you afterwards find in the 26th section 
words saying that the provisions of the Common Law Procedure 
Act may be extended by the Court to the Revenue side of the 
Court, you know^ of course, that that means to all proceedings in 
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Arodmbnt. a eause depending upon the Revenue side of the Court ; and a 
TheAuorney Proceeding in error is expressly declared by the 19th section to 
General be One of those. What has been done by the Court of Exchequer 
upon that ? 

Lord Chief Justice Cockbum. — This is not a proceeding in error 
that we are dealing with now^ it is a proceeding by way of 
appeal. 

Mr. Attorney General — That is perfectly true, my Lord. 

Lord Chief Justice Cockbum. — The 19th section does not apply 
at all to the proceeding before us now. 

Mr. Attorney General — No, my Lord, it has no direct applica- 
tion, but I think it will be found to have a most material influence, 
and to assist us in seeing the construction to be placed upon the 
power which we find in the 26th section ; — ^because, with respect 
to this other clause as to proceedings in error, concerning which 
these words are expressly used, we shall find that the Court is 
left to apply the Common Law Procedure Act and its provisions, 
and to apply provisions as to error completely analogous to those 
as to the proceeding by way of appeal now before your Lordships, 
which were not in themselves applied by the Queen's Remem- 
brancer's Act. And that is what I wish your Lordships to see. 
The Queen's Remembrancer's Act did deal, to the extent which 
your Lordship has seen, particularly with some kinds of appeal, 
and with errors properly so called; but it did not deal with 
errors by at once introducing all the provisions relative to errors in 
the Common Law Procedure Act, 1852, or any of those provisions, 
except so far as power to introduce them may have been commu- 
nicated by the 26th section to the Court of Exchequer. Well, now, 
the Court of Exchequer have considered that the power was com- 
municated to them ; and I beg your Lordships to observe upon this 
subject, first, what the Court of Exchequer have done by the 
earlier orders. Your Lordships will recollect that my learned 
friend referred to the orders made by the Court of Exchequer upon 
the 22nd of June 1860, and those rules are headed thus : — ** Court 
'* of Exchequer, Revenue side. In pursuance of the provisions 
^* contained in the 26th section of the 22nd and 23rd Victoria, 
** chapter 1, intituled * An Act to regulate the oflSce of Queen's 
** ^ Remembrancer, and to amend the practice and procedure on 
" * the Revenue side of the Court of Exchequer,' it is ordered 
" that the following rules with respect to the matters herein-after 
" mentioned shall be enforced on the Revenue side of the 
" Court of Exchequer." Then follow a number of things, 
which were described generally with sufficient accuracy by 
my learned Mend. But at page 13 of the copy which I hold 
in my hand, we come to that part of the rules which is 
headed "Proceedings in Error."* The 97th rule states what 
is to be done in the shape of delivering a certain memorandum 
to the Queen's Remembrancer; the 98th deals with the subject 
of the stay of execution, and the security to be given. The 

* Vide Appendix, page iii. 
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99th deals with the matter of pleading in error, ^^the assignment Argument. 
*' of and joinder in error in law shall not be necessary," and so on. yy^^"^^ 
The 100th deals with the way in which the roll is to be made up. General, 

And then, my Lords, we come to the 101st, and, omitting the 

intervening one, the 103rd. By the 101st, the Court of Exche- 
quer ruled this : " The several provisions contained in the 154th, 
** 155th, 156th, and 157th sections of the Common Law Procedure 
** Act, 1852, where applicable, shall extend and be applied in 
*^ like cases on the Bevenue side of the Court." The 103rd also 
extends sections 159 to 166. Now, it is for that reason that I 
read to your Lordships at length the 155th, 156th, and 157th 
sections of the Common Law Procedure Act of 1852, which, as 
your Lordships will recollect, relate to the mode in which error is 
to pass through the Court of Exchequer Chamber and the House 
of Lords, what is to be done in those Courts, and what is to be 
the consequence of what they do. 

Parliament, in the Queen's Bemembrancer's Act, was content 
to say simply in the 19th clause, and in some others, that a pro- 
ceeding in error shall be a step in the cause, and that error would 
lie in certain cases, but there is not a word in the Queen's Re- 
membrancer's Act which says that those clauses of the Common 
Law Procedure Act, 155, 156, and 157, which relate to the mode 
in which error is to pass through the Courts of Error shall be 
applied. And therefore it would be entirely a casus omissusy if it 
were not within the power granted to the Court of Exchequer in 
the 26th section. But if it be within that power, there is sin end 
of all that, at first sight, very plausible and specious argument of 
my learned friends, that the Court of Exchequer, under a power 
enabling them to adapt rules for the general purposes connected 
with their own Court, have taken upon themselves to say what 
the Court of Exchequer Chamber shall do, and what the House of 
Lords shall do. They have taken that upon themselves, just as 
much by those rules of the 22nd of June 1860, by the 101st 
section of those rules, applicable to proceedings in error, as they 
can be said to do now ; because although it is true error is one 
thing and appeal is another thing, yet they have no more power 
to say what the House of Lords and the Court of Exchequer 
Chamber shall do in error, than to say what the House of Lords 
and the Court of Exchequer Chamber shall do in appeal. If they 
have any power at all, it is simply a power to declare what 
provisions of the Common Law Procedure Act shall be appli- 
cable to the Kevenue side of the Court of Exchequer. Under 
that power they have declared that the sections 155, 156*, and 
157, in the Common Law Procedure Act, 1852, which relate 
entirely to what is to be done by the Court of Error,, shall be ap- 
plicable; and if it should be held by your Lordships that that was 
ultra vires^ of course we must submit to that decision ; but the 
result is this, that Parliament will have introduced some particular 
provisions into this Queen'sRemembrancer's Act as to error, but will 
not have said how those errors are to be prosecuted. And I pre- 
sume, therefore, that it would follow that they must be prosecuted 
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Aboument. Jq ^Jjq q1j[ ^^j^ and that all those enactments, obviously meant to 
The Attorney be'generally applicable where error is to be brought, contained in 
General, the Common Law Procedure Act, not being introduced per se in 
this Act, not being introduced per expressum in the Queen's Re- 
membrancer's Act, and, ex hypothesis not being within the power 
<rf introduction giren in the 26th section, therefore, it must fall 
through, and the old process of error must apply in every such 
case. Really, I think that your Lordships will find with that aid 
no di£Bculty at all in coming to a sound conclusion as to the 
meaning of the 26th section, and saying that nothing has been 
done which exceeds the power given by that section. 

But before I come to that pomt I will just remind your Lord- 
ships that the clauses which are applied are simply transcribed 
into the rules out of the Common Law Procedure Act of 1854; 
they are the clauses from 34 to 42 inclusive, I think, of the 
Common Law Procedure Act of 1854. What has been done is 
not making any enactments, but simply adapting, applying, and 
extending to the Revenue side of the Court of Exchequer, (if I 
am right in the interpretation that I place on these words), those 
particular provisions of that Act of Parliament. That is what haa 
been done. Parliament is the enacting authority. Parliament 
originally enacted the provisions, and Parliament said that it shall 
be competent for the Court of Exchequer to extend them to the 
Revenue side of the Court. That is what Parliament has said ; 
and it is an error and a fallacy to say that the Court of Exchequer 
took upon themselves to legislate. The Court of Exchequer 
interprets the power which Parliament has given to it to extend 
quoad hoc, to enable it to say that henceforth those provisions 
of the Common Law Procedure Act are to be applicable to causes, 
upon the Revenue side of the Court of Exchequer. I will 
examine presently whether there is any obstacle to that being 
done, but at all events, the nature of the thing is to be understood 
that those particular clauses which relate to the subject are merely 
transcripts from the Common Law Procedure Act of 1854. 

Let me for a moment, my Lords, dwell upon one of those 
clauses, which I may call the governing and leading one of 
them, in order that your Lordships may see how impossible it 
is to separate those matters from the procedure of the Court 
of Exchequer itself. The 35th section is the section to 
which I particularly refer, which is, in truth, the governing 
section, under which the whole matter arises. '^ In all cases of 
*^ motions for a new trial upon the ground that the Judge has 
^' not ruled according to law, if the rule to show cause be refused, 
'^ or if granted be then discharged or made absolute, the party 
** decided against may appeal, provided any one of the Judges 
** dissent from the rule being refused, or, when granted, being 
*^ discharged or made absolute, as the case may be, or providea 
^' the Court in its discretion think fit that an appeal should be 
*^ allowed," with a proviso that there is to be no appeal upon 
matters of discretion, as where the verdict is against evidence. 
Every single' condition there mentioned is a condition to be 
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fulfilled in the Court of Excliequer; it is m the Court of Excheq^uer 
that the motion is made^ on the ground that the Judge has not 
ruled according to law. It is in the Court of Exchequer that the rule 
to show cause is refused, or granted, or discharged, or made absolute; 
it is in the Court of Exchequer that the Judges dissent, whose 
dissent must have given rise to the appeal, and a discretion is 
exercised hj that Court as to whether the Court think fit that an 
appeal shall be allowed. Down to that point at all events, 
beyond the possibility of dispute, everything that constitutes the 
locus standi of the appellant arises out of that which is matter of 
process and pracdce in the Court of 'Exchequer in the moat 
exact and literal sense of those word& 

Now, my Lords, bearing that in mind, let usoome to this 
clause, afterwards examining the Act to see whether there is 
anything else in the Act to lead us to a different conclusion. Let 
us see, looking at the general scope of those Acts of Parlia- 
ment which are referred to, and especially to the pr-eamble of the 
Common Law Procedure Act, 1852, and the way in which it 
uses the words " process^ practice, and pleading," looking at the 
nature of the enactments concerning error which are to be found 
in the first, and looking at the nature of the enactment concern- 
appeal, which is to be found in the second of those Acts, being 
that section which I just row read, let us see whether it is not a 
rational and right interpretation of this 26 th section to hold 
that it -enables the Court of Exehequer, if it thinks fit, to apply, 
to all intents aod purposes, to causes upon the Revenue side 
of iiiat Court, any of the provisions of these Common Law 
Procedure Acts. 

I omit the first branch of the 26th section about rules and orders, 
which touches a different question. ^^ It shall be lawful for the 
** Chief Baron and two or more Barons from time to time by any 
" such rule or order," that is, any rule -or order made in a certain 
way which we do not dispute about, *' to extend, apply, or adapt 
'^ any of the provisions of the Common Law Procedure Acts, 
" 1852 and 1864." Why not these provisions ? That is the first 
question. 

Lord Chief Justice Cociburn. — What strikes me most forcibly 
and presents to my mind the most serious difficulty in the matter 
is this, if it was intended to give an appeal, as the Legislature 
clearly did give an appeal in all civil cases, from one of those 
three Courts to the Court of Exchequer Chamber, why should 
not the Legislature have expressly said so ? and why should it 
have left it to that inferior tribunal to determine wheiiher or not 
tbere sbould be an appeal from it to the Court of Exchequer 
Chamber ? 

Mr. Attorney General. — I humbly submit that upon that and 
many other points the Legislature thought fit to leave a discretion 
to the Court of Exchequer to determine whether there were 
good reasons for or against extending any of the provisions of 
the Common Law il^rocedure Act to the cases on the Revenue sid^ 
of the Court 
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Argument. l^rf Chief Justice Cockbum. — On mere ordinary qaestions 

TheAttomey ^'^^^^ ^^^ ambit of the Court itself, with regard to its practice 

General, and its proceedings, it might be difficult to know in all cases 

whether the rules which the Common Law Procedure Act had 

prescribed were applicable to a particular case ; but when you 
come to the grave question of whether there should be an appeal, 
that is so much of the essence of legislation itself that, as the 
Legislature determined that there should be an appeal in all cases 
of civil proceedings, we may suppose that either it would have 
said when dealing with revenue proceedings, there shall be such 
an appeal, or that it would have left that unssdd, but we should 
not expect that it would have left it to an inferior Court to 
determine whether there should i)e an appeal or not. 

Mr. Attorney General. — I cannot but submit that that is a 
very inconclusive view of the matter, when your Lordships re- 
member that the procedure which the Court shall '^ adapt, apply, 
** or extend," was merely a procedure enabling a matter of law to 
be brought on by way of appeal in a different mode from that in 
which it could have been brought before. 

Lord Chief Justice Cockbum. — Under the Common Law Pro- 
cedure Act a bill of exceptions was provided for. 

Mr. Attorney General — But this Act says by the 26th section, 
under the heading, " Bill of Exceptions," " Either party may tender 
'^ a bill of exceptions on the trial of any issue arising on the revenue 
** side of the Court, and the like proceedings may be had and 
'* taken thereon, as in such cases between a subject and subject" 
So that the right to raise questions of law by a bill of exceptions 
was given. And here I cannot resist the opportunity of observing 
that we are only before your Lordships now, because the Court 
of Exchequer has put us into this position. We tendered a bill of 
exceptions 

Lord Chief Justice Erie. — I think it is unnecessary to go into 
that subject particularly. I was about to remark that I think 
proceedings by way of appeal here might have been considered 
by the Legislature the more convenient way of exercising the 
right that was really given to the parties by the bill of exceptions. 
That had been found to be a very cumbrous and expensive and 
dilatory method, and the proceeding by way of appeal was substi- 
tuted for it. 

Mr. Attorney General. — Your Lordships will see the way in 
which I wished to put this matter. If we had not had the right 
of coming by way of appeal to this Court upon a bill of exceptions, 
then it might have been said that it was a matter of substance 
and not of form, — that it was not a mere question of the mode of 
procedure, whether we should come in the manner in which the 
Common Law Procedure Act, in the 35th section, had said that 
other people might come. But it becomes a different question 
the moment the Legislature has said that we shall have the 
ordinary right of coming by a bill of exceptions. Then, inas- 
much as the Common Law Procedure Act only gives a different 
form of appeal by the 35th section upon matters of law, that is 
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to say, upon the same questions which we should have a right to 
raise by a bill of exceptions, the Common Law Procedure Act 
having considered that the other form, that is, the power of ap- 
pealing upon a motion for a new trial upon matters of law> would 
in many cases be a more convenient mode of arriving at the same 
result, and asserting the same right as by the bill of exceptions ; 
it comes to a mere question of procedure. It is not that parties 
who had no right of appeal have a right of appeal now given to 
them ; but that parties, who had a right of appeal under one form by 
the Act, have not expressly under the Act a right of appeal under 
another form; respecting which the Legislature has given the 
Court the right to judge whether there are or are not sufficient 
reasons of convenience, having regard to the peculiar nature of 
revenue questions, to induce it to apply those provisions of the 
Common Law Procedure Act, which are not distinctly applied to 
revenue cases. 

My Lords, the way in which I venture to put the matter is just 
this. The Legislature considered that in these revenue cases the 
subject or the Crown had a right to appeal upon matters of law. 
It gave that right expressly and distinctly and unequivocally, by a 
bill of exceptions, in the 20th section. It did not think it neces- 
sary to determine upon the face of this Act, whether or no the 
alternative mode introduced in civil proceedings by the Common 
Law Procedure Act is a more convenient . mode of procedure, pr 
whether it should be introduced in revenue causes ; because there 
were peculiarities in the nature of revenue causes which it was 
thought might make it expedient to leave a very large discretion 
to the Court of Exchequer to determine what part pf the new 
provisions introduced by the Common Law Procedure Acts should 
be applied to those causes. But if this portion of those new pro- 
visions was applied, that would not be giving a right of appeal 
which was not existing before ; it would be merely applying, for 
the same purpose, other means as being more convenient means 
of raising the same question of law which might have been raised 
by way of a writ of error. 

With respect to the 19th clause, which says that there shall be 
a certain change as to proceedings in error, without introducing 
the clauses of the Common Law Procedure Act, 155, 156, or 
157, which regulate the mode in which the Court of Exchequer 
Chamber and the House of Lords are to act in error, the 
argument which I offer is, that this shows the Legislature was 
content there to affirm the principle and lay down the rule ; but 
as to the mode of procedure, though it might be extremely im- 
portant, it was content to leave the Court of Exchequer to judge 
how far that mode of procedure which regulated civil cases 
could be conveniently applied upon the Revenue side. When you 
have the right to go by a bill of exceptions, it is merely a change 
of procedure to grant the appeal, the benefit of which we are now 
claiming. I must repeat what I said just now, that in this par- 
ticular case the very grossest injustice will be done if we are left 
remediless. I do not impnte anything to my learned friends. 
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ABotmaiiv. lli^ J will Understand me as sajring that they have the moat per- 
TheAitornev ^^^ ^g^t to take the conrse they are taking. There was no 
OtMnJu^ bargain between them and u& They could not be bound by 
— - what took place in Court when they were not present, and no- 
thing can be more fair and more above board than the oourse they 
are taking. 

Sir Hh^ Cainu, — ^'^iSross injustice ;" what is the meaning of 
that? 

Mr. AUamey General — ^I say gross injustioe^ because we had 
l3ie right of aj^ieal under a bill of exceptions. We tendered one» 
aiid ^ learned Judge said diat nothing wonld induce faim to 
Sign li 

Sh Hugh Cairns. — I must ask my learned friend to explain the 
words •* gross injustice." 

Mr. Attorney GeneruL — I faaye explained them. 

Sir Hugh Cairns, — You say you do not charge me ; bat we 
complain of a rule being mme behind our back to suit a. par- 
ticular case. 

Lord Chief Justice Coehbum. — ^Really tins is entirely beside the 
question of our jurisdiction, which is the only one before us now. 

Mr. Attorney General. — I quite agree in that* my Lord. 

Lord Chief Justice Coehbum. — Whatever might be the hard- 
ship in this particular case, we must determine the matter before 
us as a question of law. 

Mr. Attorney General. — No doubt, my Lord. AU I meant was 
this : we were desirous of taking our r^nedy in the precise mode 
pointed out by the Act It was suggested that this was the more 
convenient mode of poceeding. Of course, if it was incompetently 
taken, we must abide by the result. But we should have lost, 
upon the ground that the Court considered this mode of proceeding 
more convenient^ and more calculated to do justice under the par- 
ticular circumstances of such a case, — ^the benefit of that particular 
mode of appeal by a bill of exceptions, which was ezpressdy and 
clearly given to us by the Act of Parliament. I agree that that will 
not decide the question ; but it has a strong bearing by way of 
illustration upon what I was just now saying, that the one form 
is really a mode of proceeding, giving the same right as the other 
fomi, which may, under many circumstances, be the more con- 
venient form ; the right to the other form being expressly given 
by the Act of Parliament imder the 20th section. 

And when we come to the interpretation of the 2&th section, I 
say that there is language there amply sufficient to cover the case, 
and that there is no reason whatever why that language should not 
receive its full effect. What are its words ? ^^ It shall be lawful 
'^ for the Lord Chief Baron and two or more Barons of the Court 
" of Exchequer from time to time to make all such rules and 
'^ orders as to the process, practice, and mode of pleading on the 
^^ Bevenue side of the Court, and as to the allowance of costs, and 
'^ for the effectual execution of this Act and the intention and 
'^ objects thereof, as may seem to them necessary and proper, and 
'^ also from time to time by any such rule or order to extend. 
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•* Apply, or adapt ahy of the provisions of the Common Law A»<jtjiaN*r. 
** Procedure Act, 1852, and the Common Law Procedure Act, ^w'T" 
« 1854."— I omit the words which follow,—*^ to the Revenue side G^iT 
" of the said Court." Then I contend, that the Court have a right *— — 
to say, These provisions of the Common Law Procedure Act, com- 
mencing with the 34th section, those which relate to appeal on 
motions to enter a verdict of nonsuit or for a new trial, and all 
that important body of provirions in the Act, commencing with 
matters which are undoubtedly to be done in the Court itself, 
and involving a discretion to be exercised by the Court itself, 
including a good many details of procedure in the Court itself, 
first and last, and extending also to what is to be done in the 
Court of Appeal, are, in our judgment, fit to be applied and 
extended, and we do apply and extend them to the Revenue side 
of the said Court. 

Let me for a moment ask your Lordships this question. If you 
had found in the Act of Parliament itself these words, ^^ All the 
** provisions of the Common Law Procedure Act, 1854, shall be 
** applied to the Revenue side of the Court of Exchequer," would 
there have been the slightest difficulty in the interpretation of 
those words ? Would it not have been perfectly dear that those 
clauses were as capable of being applied to the Revenue side of 
the Court of Exchequer as any others in the Act? What is the 
meaning of ^^ applying and extending them to the Revenue side T 
The meaning is, that cases on the Revenue side of the Court of 
Exchequer diall be subjected to and regulated by these provisions. 

Lord Chief Justice Cockbum. — Suppose there had been an 
appeal granted to the Court of Exchequer Chamber without any 
provision as to the procedure during the time that the cause was 
before that Court of Appeal, I take it that it would have been 
competent to the Court of Exchequer Chamber, as in other cases 
where there is no established practice, to lay down rules of its own 
for its own guidance ; the Court of Exchequer would have had the 
power to do that^ Why ? Because the cause is no longer in the 
Court of Exchequer, but before the Court of Appeal 

Mr. Attorney General. — I understand that the Act of Parliament 
has laid down these rules. 

Lord Chief Justice Cockbum. — I merely put that for you to see 
whether the cause is still in the Court of Exchequer or in the 
Court of Appeal. 

Mr. Attorney OeneraL — I say, my Lord, that, whether the 
appeal is here, or even in the House of Lords, the cause is still in 
the Court of Exchequer. It is brought up here in order that the 
error of the Court of Exchequer may be corrected ; but what is 
brought up here is a record belonging to the Revenue side of the • 
Court of Exchequer. 

Lord Chief Justice Cockbum. — Suppose there had been no pro- 
vision that the Court of Exchequer itself should make rules regu- 
lating the practice, could the Court of Exchequer itself have 
made rules governing the practiciS when the cause should be 
elsewhere ? 
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Abgument. Mr. Attorney General — If no power had been given to the 

Th ^Amrn ^^^^^ ^^ Exchcqucr, it is manifest that it could not have done so. 

General/^ But Parliament has said, in the Common Law Procedure Act, what 

mode of procedure is to be adopted in the case of appeal, and there 

is not a word in the rules now in question which goes beyond a 
mere adoption of these provisions which relate to proceedings in 
the Court of Appeal. What I was saying is this. The Act 
says : "It shall be lawful for the Court of Exchequer to extend 
** and apply any of the provisions of the Common Law Procedure 
** Act, 1854," which obviously includes all the provisions of that 
Act, unless there be something repugnant in them to the 
Revenue side of the Court. Is it not competent to the Court 
to apply those provisions to the Revenue side of the Court ? — 
primd facie it is competent, if in the nature of things it is 

r^ssible. Now is it not in the nature of things perfectly possible ? 
test that by saying, if Parliament had said " All the provisions 
*^ of the Common Law Procedure Act, 1864, shall extend and 
" apply to the Revenue side of the Court of Exchequer," can 
there be a doubt that tiiose provisions which relate to appeal on 
motions to enter a verdict of non-suit or for a new trial, 
although they might be appeals to the Court of Exchequer 
Chamber or to Parliament, would have been comprehended 
under those words ? If no Court would have been able to say, 
these particular proceedings are inapplicable to the Revenue 
side of the Court of Exchequer, therefore the general applica- 
tion of the Act must be taken to be with the exception of these 
proceedings, because these proceedings in the Court of Error 
are not proceedings on the Revenue side of the Court of 
Exchequer, — if such a position would have been entirely un- 
tenable upon the construction of an Act of Parliament, saying 
" All the proceedings of the Common Law Procednre Act, 
" 1854, shall extend and apply to the Revenue side of the 
*^ Court of Exchequer," then it is equally untenable upon the 
construction of the Act of Parliament, which gives to the Court 
of Exchequer the power from time to time by rule or order to 
extend or apply any of the provisions of this Common Law 
Procedure Act to the Revenue side of the Court. The question 
is merely this : What is the meaning of applying those provisions 
to the Revenue side of the Court ? Is it not applying them to 
proceedings commencing, to causes depending, on the Revenue 
side of the Court ? The right of appeal attaches before the 
cause has left the Court, if they are so applied, and all the rest 
is mere sequence from that. 

Now, my Lords, will you allow me to illustrate that argument 
and press it further by reference to the very words of the 35th 
section, — I say that beyond all question, and beyond all possible 
controversy, the 35th section operates upon the cause while it is 
in every sense still in the hands of the Court of Exchequer. In 
all cases of motions for a new trial, if certain things be done,. 
*^ the party decided against may appeal, provided any one of the 
" Judges dissent from the rule being refused, or when granted 
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" being discharged^ or made absolute^ as the case may be, or, 
*' provided the Court in its discretion think fit that an appeal 
** should be allowed." The three next clauses, 37, 38, and 39, 
all go on to state certain things which are to be done, still in the 
Court of Exchequer. Can there be a possible doubt that the 
operation and incidence of clauses 35, 37, 38, and 39 is upon the 
cause, while it is still to all intents and purposes in the Court of 
Exchequer? 

If there had been words in the Act of Parliament saying, the 
Common Law Procedure Act of 1854 shall extend to the Eevenue 
side of the Court of Exchequer, can it be doubted that these 
clauses would have extended to the Revenue side of the Court 
of Exchequer ? and that those clauses so extending, all the rest 
that takes place in the Court of Exchequer Chamber and in the 
House of Lords is a sequence upon that ? It is a record of the 
Court of Exchequer which has come up. The right of appeal 
has attached to it in that Court. The first procedure has been 
begun in that Court, and it has gone on in such a way that all 
the rest is a mere sequence upon that. 

Mr. Justice Crompton. — It appears to be rather an assumption 
to say, that because the Act says that the proceeding in error is 
'* a step in the cause," the cause is in the Court of Exchequer 
at the time. For many purposes, — that of taxing the costs for 
instance, and other things belonging to that Court, — it is taken as a 
step in the cause ; but I am not aware of any words that make it 
a. cause in that Court. 

Mr. Attorney General — It is still a record of that Court, and 
therefore you may say it is in that Court. 

Mr. Justice Crompton. — It was in order to do away with the 
useless trouble of sending transcripts to other Courts that it was 
made to remain in the same Court for the purpose of taxing 
costs, and so on. In certain cases it may be doubtful whether it 
is to be in the one Court or the other. It is made a record in the 
Court of Exchequer ; but I do not find anything in the Act to say 
that it does not travel out of the Court below and come into the 
Court above. Therefore I think the expression not quite correct, 
when you say that it is in the Court of Exchequer. 

Mr. Attorney General. — I said that it was a cause belonging to 
the Revenue side of the Court of Exchequer. 

Lord Chief Justice Cockbum. — ^When it comes to us, this Court, 
does it not issue out of that Court? 

Mr. Attorney General. — -It comes to return. I venture to say 
that it is a record of the Court of Exchequer from first to last It 
never ceases to be so, and when the final judgment is passed 
execution will be by that Court. It comes up from the Court of 
Exchequer to a Court of Error to be reviewed, and to have the 
errors corrected, and in that sense no doubt it is in the Court of 
Error. 

Lord Chief Justice Cockbum. — That is now equally so with 
regard to a bill of exceptions, and yet when a cause comes up 
upon a bill of exceptions, it is governed by the practice of the 
Court of Error. 
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AKGinmiT. Mr. Attorney General. — ^Yes, no doubt ; but it is not merely 

ThTMuimey ^'^^ *^** it is a proceeding which begins in the Court of Ex- 

GeneraL chequer and ends in the Court of Exchequer ; but the record 

from first to last is a record of the Court of Exchequer, 

a record of a cause depending upon the Bevenue side of the 
the Court of Exchequer, which record no doubt is remoyed for 
a time from the Court of Exchequer, and brought up into the 
Court of Error, to be there seen, and to have the error corrected. 
But it does not for an instant of time cease to be a record of the 
Court of Exchequer from which it came, and into which it has to 
be returned. Therefore I say that, if the Act of Parliament had 
said, These clauses shall extend to the Revenue side of the Court 
of Exchequer, the working out of them would be the easiest 
thing in the world. In the first plaee, the 35th clause would 
attach, and that would tell us that, when the record had at no 
time left the Court of Exchequer, upon certain conditions to be 
determined in the Court of Exchequer, the right of appeal would 
arise. Then two or three subsequent clauses saj, what, while it 
is still in the Court of Exchequer, is to be done, that right having 
attached. It is while still in the Court of Exchequer an ap- 
pealable cause ; and, being an appealable cause, certain things 
will determine whether the right has arisen or not, and what is 
to be done when it does arise, to transmit the cause from the 
Court of Exchequer to the Court above. Therefore, I beg your 
L(»rdships to observe that if the words had been ** These clauses 
** of the Common Law Procedure Act, 1854, shall extend and 
•* apply to the Bevenue side of the Court of Exchequer," there 
would not have been the slightest difficulty in the interpretation of 
those words. You would at once have applied the S5th and sub- 
sequent sections, which show what is to be done in the Court of 
Exchequer, to the Bevenue side of that Court. And the rest is 
consequent upon that, showing what is to take place when the 
cause, being appealed from we Court of Exchequer, is trans- 
ferred to the Court of Exchequer Chamber on its passage through 
that Court. 

What is the effect of the words which end the clause ? I must 
say that to me, it does strongly appear that those words, instead 
of assisting my learned friend's argument, have the opposite 
effect. The Legislature authorizes the Court to extend, apply, or 
adapt any of the provisions of this Act, which, as I say, means *' all 
•^ or any " to the Bevenue side of the Court of Exchequer, ** as 
'^ may seem to them expedient for making the process, practice, 
<' and mode of pleading," (words which in this Act mean proce- 
dure) '* on the Bevenue side of the Court as nearly as may be 
^^ uniform with the process, practice, and mode of pleading on the 
*^ Plea side of such Court." Now the Legislature had extended by 
the Common Law Procedure Act to the Plea side of the Court 
that procedure which is contained in the clauses which have been 
referred to, and which, in certain events and upon certain con- 
ditions happening in the inferior Courts, give a right of appeal 
and prescribe the mode in which that appeal shall be pursued 
ingtf^ad of a bill of exceutions. The obiect of the nower e^iven 
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in the 26th section is to enable the Conrt of Exchequer to 
assimilate, as far as they think fit to do so, the whole of the 
proceedings in Beyenue causes to the proceedings upon the Plea 
side. 

Lord Chief Justice Erie. — It appears to me that the Court of 
Exchequer have the discretion to adopt so much of the Common 
Law Procedure Act of 1854 as they think expedient. As far as 
I can see, in the Court of Exchequer they have not given to them 
the right of stating a special case between the parties and going 
to the Court of Error. 

Mr. Attorney General. — I think your Lordship will see that those 
earlier sections of this Act referred to by my learned friend. Sir 
Hugh Cairns, deal with matters upon which it was not thought 
expedient to give any discretion to the Court of Exchequer. It 
is in the 10th section. 

Lord Chief Justice Cochbum, — The 10th section gives it 
specially ; that is what makes such an impression upon my mind. 
The Comimon Law Procedure Act gives a right of appeal upon 
a special case. And then the Act goes on to give an appeal in 
the case of misdirection and so forth. This Act of Parliament 
introduces the enactment, of the Common Law Procedure Act 
with regard to the special case, and I should have expected it to 
go on and say that there should be an appeal. 

Mr. Attorney General — Let me say this, which applies also to 
certain other sections which give certain rights of appeal in 
other cases. The Legislature did not think fit as to those cases 
to leave any discretion to the Court of Exchequer. The instance 
referred to is one which depends on the consent of the parties. 

SSir Hugh Cairns. — So it does in the Common Law Procedure 
Act. 

Mr. Attorney General — Yes ; but it is merely an appeal in a 
proceeding which may be taken by consent Of course there 
could be no difficulty as to that. It was thought that where the 
parties were willing that was a convenient proceeding, and it was 
not thought necessary to give the Court a discretion upon that ; 
nor again upon a bill of exceptions, nor with regard to the 
mode of bringing error. Those things are expressly dealt with. 
The Legislature saw its way to that extent, and did not to that 
extent think it necessary to leave anything whatever to the Court 
of Exchequer. But, as to everything else which is matter of pro- 
cedure, the Legislature has said, the Court of Exchequer shall be 
the judge ; there may be difficulties as to some matters which we 
have not dealt with, and which may require consideration by the 
Court ; and with regard to those matters the Court of Exchequer 
shall judge whether it is expedient to go further than this Act has 
already gone towards a complete assimilation of the Revenue side 
to the Plea side of the Court of Exchequer. That Court is to have 
the power to determine that, and for that purpose it may extend or 
apply all or any of the provisions of the Common Law Procedure 
Act. Therefore, unless those provisions are such as in their 
nature could not be applied, if that Court had said, One of them 
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Aroumekt. giijji 1,^ applied, nobod7 ^^^ ^v® ^^ *^* ^* ^^ ^^* ^^ applied 
The Attorney ^7 ^^ ^®* ^^ Parliament 
General, Lord Chief Justice Cockburm — The Legislature attaches certaiii 

conditions to the right of appeal under clauses 35, 36, 37, 38, 39, 

40, 41, and 42. Is it to be said that it is to be at the discretion 
of the Court of Exchequer to establish an appeal, to say what 
shall be the Court of Appeal, and to say whemer or not it will 
adopt the provisions of the Legislature in all these sections ? Is 
it to be entirely discretionary in all the subjects and all the 
adjunct& 

Mr. Attorney GeneraL — All have been adopted. 

Lord Chief Justice Cockbum. — Yes, by the discretion of the 
Court of Exchequer ; but can it .be supposed that the Legislature 
meant to leave it to the discretion of that Court ? 

Mr. Attorney Getieral. — It seems to me that confidence was 
placed by the Legislature in the Court of Exchequer. When 
you have a series of connected provisions dependent upon each 
other, and showing the nature^of the course intended to be taken 
upon a certain appeal, it cannot be supposed that, exercising its 
power to assimilate the process, practice, and mode of pleading 
upon the Revenue side to that upon the Plea side, the Court of 
Exchequer would omit anv portion of that series of provisions 
introduced upon the Plea side to give effect to the appeal. The 
confidence which the Legislature placed in the Court of Ex- 
chequer seems to me a complete answer to a difficulty of that 
kind It was not to be apprehended, and the Legislature 
did not apprehend, that if the Court thought fit to extend the 
principle of the 35th clause, the Court would not also extend 
the application of those provisions which the Legislature had 
laid down as the proper consequences of the application of that 
section in the cases to which it had itself applied it. I must 
say that, to my mind, that suggests no difficulty whatever. 
Certainly it would be a most extraordinary thing that where the 
Legislature has introduced this not unimportant variation of the 
form of raising questions of law by way of appeal, where the 
Legislature has applied that to the whole procedure upon the 
Plea side of the Court, giving a power to the Court of Exchequer 
to adapt or extend or apply all or any provisions of these Acts for 
the purpose, as far as they think it expedient to do so, of making 
the procedure upon the Revenue side as nearly as may be uniform 
with the procedure upon the Plea side of the Court, the whole or 
any material part of those important matters should be excluded, 
the exclusion of which would make uniformity impossible. 

Now, my Lords, my argument comes to this — the whole is 
expressed by the words '* extend or apply any of the provisions of 
" these Acts to the Revenue side of the Court" Such words 
occurring in the Act of Parliament itself could have been, without 
the least difficulty, applied in point of interpretation to the 
clauses of the Act of 1854, with which we are dealing, the power 
being general, and the object being the assimilation of the two 
sides of the Court Then it surely was not meant so to limit the 
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pOTrers giren to the Court by Words flot ia tbe clause as to put it 
out of their power to do something, without which it would be 
impossible that the two sides of the Court could be thoroughly 
assimilated together. 

My Lords, I have only to add this, that if your Lordships 
should accede to this objection, we are, I apprehend, entirely 
remediless. But if, on the other hand, you should overrule it, 
there is another tribunal, which, if the objection is well founded, 
would of course be enabled to give effect to it. I do not mean to 
fiay that that is any reason why, if you thought the objection to 
be clearly well founded, you should not give effect to it, no doubt 
it would be your duty to do so ; but if you were not well satisfied 
upon the matter, I think it would be some satisfaction to your 
Lordships to know that the parties on the other side would have 
the same objection open to them in another place. 

Now, my Lords, there is one remark which 1 omitted to make 
a short time ago, and that is this — It seems to me that my learned 
friend's argument upon the 26th clause really makes the whole of 
the latter part of it superfluous. Why and for what purpoge is ex- 
pf ess power given to extend, apply. Or adapt any of the provisions 
of these two Acts of Parliament if that power could not be exercised, 
as to anything not incident to the Court itself, in the strictest and 
most proper sense ? Because that would be covered by the pre- 
vious words : — " It shall be lawful for the Lord Chief Baron and 
"' two or more Barons of the Court of Exchequer from time to time 
/^ to make all such rules and orders as to the process, practice, and 
^^ mode of pleading on the Bevenue side of the Court, and as 
^^ to the allowance of costs." 

L(yrd Chief Justice Cockbum, — And then, with respect to evi- 
dencci it is important to consider whether that would be within 
the new process, because there are some very important evidence 
clauses in the Act. 

Mr. Attorney General, — I think, my Lord, it may be doubted 
whether the evidence clauses in the Common Law Procedure Act 
are comprehended under the title. I am not sure of that. 

Lord Chief Justice Cockbum* — There are various provisions 
relating to practice, and the 33rd section is that in every rule for 
a new trial the grounds shall be stated, and so forth. 

Mr, Attorney General — Yes, my Lord, that is what we are now 
upon ; that would be clearly within the first power. 

Lord Chief Justice Cockbum. — No doubt it would. 

Mr. Attorney General — My observation is this : It seemed to 
me that my learned friend's argument had a tendency to render 
superfluous the words *^ to extend, apply, or adapt any of the 
" provisions," and in substance to say that that part of the clause 
cannot be used for any object which would not really be accom- 
plished by the earlier part, taken alone, with respect to making 
rules and orders. Obviously there is a great difference between 
saying that the Court shaU be able to apply certain provisions of 
an Act of Parliament, and saying that the Court shall be able to 
make certain rules and orders operate by the authority of tlic 
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ABomniffT. Court. But the proviiBlons of the Act of Parliamenty when applied 

ThTItUfmey "^^^^^ *^® authority named by Parliament, operate by the authority 

Genial of Parliament directly. It is simply that Parliament Bays, TVe 

suspend the application of such and such enactments as to par* 

ticular subjects until an authority whom we trust shall say that 
they shall be applied to that subject But when that authority 
says it is of opinion that they should be applied, then they do 
apply by yirtue of the Act of Parliament itself; namely, the 
Act of 1854. Then I say that my learned firiend's argument 
tends to prevent the application of that last power altogether. If 
I am wrong in that, and if there be matters such as that with 

respect to evidence to whidh your Lordship has referred 

Lord Chief Justice Cockbum, — ^And discovery and inspection ? 
Those are material things. 

Mr. Justice Crampton. — ^Wkere an appeal b expressly given by 
the Legislature, the practice as to that appeal is to hand in a 
memorandum as an easier mode of bringing error and stating cases. 
When an appeal is given it is given by the actual words of the 
statute. 

Mr. Attorney General — These matters are very important to be 
attended to ; and in fact seem to me to illustrate the argument 
which I shall have to put to the Court If such matters as in- 
junction, discovery, and the like are covered by the clause — if 
the words ^' for making the process, practice, and mode of pleading 
** on the Revenue side of the said Court, as nearly as may be 
<' uniform," authorize the introduction of matters of that nature, 
new rules of evidence, a new jurisdiction and authority to 
enforce discovery, a new jurisdiction and authority to grant in- 
junctions, and so on, — ^if that can be done under that portion of 
the clause, it certainly does appear to me that the rule, which says 
that an appeal shall be allowed, bearing, as that rule does, upon the 
case while in the Court, and in every sense on the Revenue side 
of the Court, and followed up by the necessary provisions for 
giving effect to the right so attaching, is not outside the ordinary 
sense of the words *^ process, practice, and mode of pleading on 
*^ the Revenue side of the Court," certainly not more so than other 
matters which involve a right not before existing or recognized. 
It might have been argued that Parliament has not thought fit 
here to say that the right of granting injunction or discovery, and 
of making new rules of evidence, shall be adopted; and could 
it be supposed that so important a matter should be left in the 
discretion of the Court of Exchequer? The answer is, that 
the Legislature has trusted the Court of Exchequer, and con- 
sidered that there may be questions more proper to be con- 
sidered there than to be determined in the first instance by 
Parliament itself, as to how far all or any of these provisions 
are applicable. If all are applicable, so much the better, the 
object being, as far as may be, to assimilate the procedure 
upon the Revenue side to the procedure upon the Plea side. I 
submit again, my Lords, that the power so to determine given 
to the Court of Exchequer must receive the same construction as 
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if the Legislature tad exercised that power directly itself, and Argument. 
had said. All the provisions of the Common Law Procedure Act j^ Attorney 
of 1854, or all the provisions applicable to appeals for motions General. 

for new trial, shall apply and extend to the Revenue side of the 

Court of Exchequer. The words will be perfectly susceptible 
of a just and sound meaning. We have seen that in the Court 
of Exchequer, and before the cause or the record had in any 
sense parted from it, these provisions would attach, and all the 
rest is merely matter of consequence which would follow when 
those provisions had attached. 

My Lords, I conclude by saying that what seems to me to cause 
the fallacy in my learned friend's argument, is the not attending 
to the distinction between the exercise of a Parliamentary power 
to determine whether particular enactments of Parliament shall 
apply to a particular class of causes or not, and the exercise of a 
power of legislation which undoubtedly would be entirely beyond 
the proper jurisdiction of the particular Court if Parliament had 
not given them to it 

Sir Hugh Cairns, — My Lords, it is always desirable, however Sir H, Cairns. 
confident one may feel in one's own case, to hear the other side 
before attempting to express a strong opinion, — but having had 
the advantage of hearing one who, I am sure, must have adduced 
every possible argument that can be adduced, I feel that I may 
say, until I am told by your Lordships that I am wrong, that the 
arguments of my learned friend, upon the most cursory examina- 
tion of them will show that there is nothing to be said in support 
of the proceeding to which I have demurred before your Lordships. 

My learned friend first of all set out with this, which will be 
found to be an assumption of the whole question in dispute, though 
it would no doubt advance him a good way if he could establish it. 
He said that a new appeal, — by which I mean an appeal not 
existing before, — from the Court of Exchequer, and the appoint- 
ment of a Court to hear that appeal, is a '^ process " of the Court 
"of Exchequer. If that is so, then cadet qucsstio. But at all 
events he must prove it. Prima facie it is not, — no person need 
argue that, — and I need not delay your Lordships by saying that, 
according to our understanding of language, unless a glossary is 
put upon these words by Act of Parliament, or some authority 
which we must obey, the donation, the institution, the creation of 
a new appeal, and of a new Court to hear it, is not a " process " 
of the Court from which the appeal may come. 

Now let us see how it is proved by my learned friend. He turns 
to the preamble of the first Common Law Procedure Act, which 
states, " Whereas the process, practice, and mode of pleading in 
" the Superior Courts of Common Law at Westminster, may be 
** rendered more simple and speedy." Now, upon that, my 
learned friend's argument is this : If you read that Act of Piarlia- 
ment through, you will find in it no doubt, a number of provisions 
which relate peculiarly and clearly to what may properly and 
strictly be called the practice, pleading, and process of each of the 
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AsommffT. Superior Courts of Westminster. But, my learned friend says 
Sir HTcainu. *^^* ^^^ ^'^^ ^^^ ^ ^* much more than that. You will find that 
.' * Parliament deals with errors^ abolishes writs of error, deals with 

the Exchequer Chamber, and deals with the House of Lords, and 
prescribes for those tribunals the terms and mode in which cases 
of writs of error shall be taken by them. Ergo^ says my learned 
friend, you must come to the conclusion that the whole history 
of a cause, everything that is done with r^ard to it in the House 
of Lords, or in the Court of Exchequer Chamber, is ^^ process, 
practice, and mode of pleading'' in the Superior Courts of Common 
Law at Westminster. That is his argument. 

Lord Chief Justice JErle. — The time was when the parties in 
the Court of Error came into the Court of Appeal in the original 
cause by a Queen's writ of error. It was established that the 
Queen's writ of error should be abolished. Will you have the 
goodness to consider whether the party bringing error does not 
bring the opposite party into the Court of Error by virtue of 
a writ of summons in the Court below, that being the process 
that brought him in ? 

Sir Hugh Cairns. — ^Yes, my Lord, I will deal with it, with your 
Lordship's permission, when I come to clause 10 ; that proceeding 
in error shall be a step in the cause. Now I am meeting the 
argument which says, that because in this long Act of Parliament 

iou find a number of provisions with regard to the House of 
iords and the Exchequer Chamber, and because the Preamble 
says that, the object is to render more simple and speedy the 
process, practice, and mode of pleading in the Superior Courts 
at Westminster, ergo, all that takes place in the Exchequer 
Chamber and the House of Lords must be taken to be prac- 
tice, process, and mode of pleading of the Superior Courts. My 
answer is this, — It is the most natural course that can be 
conceived for Parliament when it addresses itself to the alteration 
of the internal arrangements of the Superior Courts of Law at 
Westminster, having that for its object, at the same time, and in 
the same Act of Parliament, to pursue the history of the causes 
which originate in those Courts, the practice of which is being 
dealt with, to pursue those causes into the Courts of Appeal, and 
to determine what shall be done with those causes in the Court of 
Exchequer Chamber and the House of Lords. But my learned 
friend's fallacy is this, because the preamble states one thing, 
he assumes that the proposition can be reversed, and because tiie 
preamble says, " Whereas the practice and mode of pleading in 
" the Superior Courts of Common Law at Westminster may be 
** rendered more simple and speedy," my learned friend converts 
that and says that this is a statement that everything done in the 
subsequent part of the Act of Parliament is with regard to the 
process, practice, and mode of pleading in the Superior Courts. 
I say that that proposition is entirely fallacious ; I say it is a per- 
fectly intelligible and simple thing to be told by Parliament, 
^' Our motive in legislating as we are going to legislate is to reform 
" the process, practice, and mode of pleading of the Superior Courts 
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** at Westminster ;" but it is a fallacy to say that Parliament in so ARomnsKT. 
saying pledges itself to do nothing more than to reform the o. sTcaims 

practice of those Courts at Westminster, and not to go beyond J 

them, unless at the same time it expressly affirms that every 
thing that it deals with is to be brought under and dealt with 
as the practice of those Courts. 

Then, my Lords, I add to that, this, — that the first Common 
Law Procedure Act dealt with writs of error alone in the accurate 
and proper sense of the term, I fear my learned friend, the 
Attorney General, throughout the greater part of his argument, 
joined together two things which must be kept distinct. The 
first Act, that of 1852, dealt with writs of error, and with writs 
of error only. Now it must be always remembered that that was 
not giving any new right of appeal whatever, it was not creating 
any new right of appeal, — it was dealing with the existing and 
the established course of things, by which a suitor had, as a matter 
of right, a writ by which he might bring the record of the lower 
Court before an established and recognized constitutional Court 
of Error to which he was entitled to go. There might be a 
necessary connection, — I do not say that there is such a necessary 
connection, — between the original commencement of causes in the 
Superior Courts of Westminster and the proceedings in error so 
called. But it is utterly foreign and inapplicable to the new 
appeal, such as was given under the Act of 1854, that being not 
a proceeding by way of error, but a novel mode of procedure, 
which, before that time, was utterly unknown upon the Common 
Law side of Westminster Hall. And my learned friend forgets 
that the Act of 1854^ which is the Act we have to deal witib, has 
no preamble of this kind whatever. 

Lord Chief Justice Cockbum. — Its tide is *^ to enlarge.'* 

Sir Hugh Cairns. — Yes, my Lord ; and there is no such pre- 
amble as in the other case. 

Lord Chief Justice Cockbum, — ^It is to enlarge the jurisdiction, 
and to amend the process, practice, and mode of pleading. 

Sir Hugh Cairns, — Yes ; to enlarge the jurisdiction. The 
whole argument, therefore, which my learned friend has 
founded upon the preamble of the Common Law Procedure Act 
of 1852 may be applicable whenever a case arises in which it 
is necessary to consider the position of a cause in its different 
stages of error ; but it has no analogy to the case before your 
Lordships, for, with regard to a cause in error, there always was 
the Court of Error — there always was the right to have the record 
taken there by a process instituted for the purpose. No new right 
was created ; no new remedy was given. There was a remodeUing 
simply of the process already existing. I might submit that the 
mode in which the Court of Error had done its work was a 
process of the Court of Error, and not of the original Court. But 
I say that is not the proposition to be argued here. It is not for 
us to say what is the position of a cause undergoing the difierent 
stages of error. What we have to argue is this : — what is the 
position of a suitor who comes before the Court of Exchequer 
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AxousnBNT. Chamber upon appeal, — an appeal supposed to be given under the 
„. r~r . Common Law Procedure Act of 1854 ? Let me, However, before 

J *^'* I leave the question of error proper, say a word or two more upon 

the subject of error under the first Common Law Procedure Act. 
My learned friend refers to the 155th section, and so I crave to 
refer to the pame section, to show that with respect to error, 
properly so called, this Common Law Procedure Act takes notice 
of the proceedinors in the Court of Error and the original Court, 
and makes a distinction between them. It speaks of the one as a 
matter which must be dealt with in a manner entirely different 
from the other. 

The 155th clause is this: "Upon such suggestion of error 
'^ alleged and denied being entered, the cause may be set down 
** for argument in the Court of Error in the manner heretofore 
** used ; and the Judgment Boll shall, without any writ or return, 
** be brought by the Master into the Court of Error in the Exche- 
*' quers Chamber, before the Justices, or Justices and Barons, as 
** the case may be, or the other two Superior Courts of Conunon 
*' Law, on the day of its sitting, at such time as the Judges shall 
** appoint, either in term or in vacation ; or if the proceedings 
*^ in error be before the High Court of Parliament, then before 
'< the High Court of Parliament before or at the time of its 
" sitting ; and the Court of Error shall and may thereupon review 
<^ the proceedings and give judgment as they shall be advised 
*^ thereon; and such proceedings and judgment, as altered or 
** affirmed, shall be entered on the original record; and such 
'^ further proceedings as may be necessary thereon shall be 
*^ awarded by the Court in which the original judgment was 
** given.** What was the necessity for this section at all ? The 
necessity was this: the Common Law did the whole of its 
work before, if you had a writ of error. But the writ of error 
was abolished. It was then necessary to confer upon the Exche- 
quer Chamber and the House of Lords a similar jurisdiction to 
that which they had before. That was conferred upon them ; but 
not conferred upon them as incidental to proceedings in the origi- 
nal Court, — not as if it was a process to be relegated to them. 
They are treated as two independent Courts ; but it is all one 
procedure, all one practice, all one pleading. And all that is 
done here is virtually to say. Although the writ of error is abo- 
lished, although there is not issuing out of the Court of Chancery 
the process that there formerly was, although a person desiring to 
be put in the position in which he was formerly bv taking out a 
writ of error may do it by giving notice, still it shall be done as 
it was before, by independent Courts, who are left to deal as they 
think fit with the record brought before them, as they might have 
done before when the writ of error existed. 

1 take, in connection with that, the 148th clause . in the first 

* Common Law Procedure Act, which makes the proceeding to 

error, as it is called, a step in the cause : " A writ of error shall 

'* not be necessary or used in any cause." Now I pause there, to 

observe how evident the intention of Parliament is, and how 
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evident it is that you might aa n^ell have isaid before that the writ ABoofBitr. 
of error was in the cause that had been in the Court below ; that „, ^^,y^ 

argument might just as well have been maintained then. It says ^ J 

** A writ of error shall not be necessary or used in any cause^ and 
^' the proceeding to error shall be a step in the cause, and shall 
^ be taken in manner herein-after mentioned ; but nothing in this 
** Act contained shall invalidate any proceedings already taken or 
** to be taken by reason of any writ of error issued before the 
** commencement of this Act.'* 

The first observation my learned friend makes upon that is this, 
that in the Common Law Procedure Act^ where this occurs, it 
does not of course relate to the Kevenue side of the Court of 
Exchequer, — this never applying to the Revenue side of the Court 
of Exchequer until the Queen's Eemembrancer's Act passed. Then 
it was applied to the Revenue side of the Court of Exchequer, not 
by any rule of the Court of Exchequer, but by Parliament. 
Parliament said, and said for the first time, dealing with the 
Revenue side of the Court of Exchequer, " A writ of error shall 
** not be necessary." Error shall be a step in the cause, — meaning 
the revenue cause, — on the Revenue side of the Court Now I 
aay, whatever may be the effect of that argument, it is not to be 
considered now ; we are not in a proceeding in error now. If in 
any case it becomes necessary to argue that in consequence of the 
Queen's Remembrancer's Act there is a continuity, — a greater 
continuity between the proceedings before a Court of Error, in a 
cause wluch commenced on the Revenue side of the Court of Ex- 
chequer, and the proceedings which existed in the Court of Exche- 
quer, — it may be argued, at the proper time, but that it is not this 
case. There is no applicability, as I submit, of this clause, or of a 
similar clause in the Queen's Remembrancer's Act, to the case 
now before your Lordships. 

Now, my Lords, I take next what my learned friend said when 
he showed to your Lordships that he thought that the Court of 
Exchequer in their rules, passed before this case, (I am taking my 
learned friend's arguments in their order,) had acted upon the 
principle that they could make rules going beyond the occurrences, 
to use a comprehensive term, in their own Court, and reaching 
into the Court of Error. My learned friend, I think, there 
fell into a very great mistake. What he referred to were those 
rules which are printed at page 13, and which are headed ^^ Pro- 
** ceedings in Error."* Let me show your Lordships, before I 
read them, how extremely different the authority of the Court of 
Exchequer to make rules as to Proceedings in Error, properly so 
called, is from any other authority which they possess. A special 
authority is given to them to make rules for this purpose, as you 
will find in the Queen's Remembrancer's Act, section 19, where 
we have these provisions : — " A writ of error shall not be neces- 
" sary or used in any suit or proceeding in error on the Revenue 
** side of the Court of Exchequer, and the proceeding to error 

* Vide Appendix/ page iii.^ 



40 

^s^^mr. ft shall be a step in the eause, and shall be ta^en in manner and 
Sir H~Cairm8 ** •"'^j^* ^ ^ ^^^^ terms and conditions as to giving bail or 
J.^ ' *^ security, as may be directed by any rule or order made by the 
" Barons under this or any other Act or Acts of Parliament 
*' authorizing the same ; provided that nothing herein contained 
*' shall invalidate any proceedings already taken or to be taken 
*' by reason of any writ of error issued before the commencement 
'^ of this Act, or before such rules and orders come into effect/' 
This is the first power they have, therefore, with regard to pro»- 
ceedings in error, and with regard to the mode in which they are 
to be taken. They are to have power to make rules as to the 
manner of taking proceedings, and as to the terms and conditions 
of bail and security. But that is not all, for in the 26th section 
they have, in the earlier part of it, this special power again, 
which I observed upon before. They have power to make 
rules for the effectual execution of this Act, and the intention 
and objects thereof. There is very special reference, therefore, to 
the things which you have specially done by Parliament. They 
may make rules, " as to the process, practice, and mode of 
'^ pleading on the Kevenue side of the Court, and as to the 
'^ allowance of costs, and for the effectual execution of this Act, 
*^ and the intentions and objects thereof," which, of course, I need 
not say, does not mean that it is thrown wide to their discretion 
to make any rules which may be necessary to supplement the 
provisions of the Act ; but given an express enactment for exr 
ample, with regard to error, then let there be any difficulty as to 
the modus operandiy or any difficulty in obtaining the proceeding 
in error, — how is any deficiency of that sort to be supplied ? 
By a rule to be made by the Barons ; and upon that power they 
have acted in a manner which is not open to any objection or 
observation. If, in any of those rules, they have exceeded their 
powers, of course that could not advance the argument on the 
present occasion ; but it does not seem that they have. 

Lard Chief Justice Erie, — Section 19 seems to me to be 
confined entirely to this, — that the proceeding in error shall 
be a step in the cause, and shall be taken in manner as may 
be directed by the Barons. That is entirely the commencement 
of proceeding in a Court of Error. 

Sir Hugh Cairns. — Yes, my Lord, I should think so. 

Lord Chief Justice Erie. — Then there is nothing that disposes 
of the old assignment of error in the Court of Error in the Queen's 
B^emembrancer's Act that I see. Then comes the section in 
question, which says that the Court shall have power to apply 
the provisions of the Common Law Procedure Acts, 1852 and 
1854, to the Bevenue side of the Court of Exchequer ; and by 
virtue thereof, at page 13, they have expressly made the rules 
how the parties in the Court of Exchequer Chamber shall join 
issue and come to trial. 

Sir Hugh Cairns, — Yes, my Lord ; but before your Lordship 
arrives at the second part of clause 26 you will find that there is 
another power to make rules for the effectual execution of this 
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Act, and the intentions and object thereof. Now, my Lords, it is Aboumbnt. 
not any part of my argument or duty to consider whether these o- w^Cairni^ 

rules of the Court of Exchequer Chamber at page 13 have ex- ^ J 

ceeded their authority or not. 

Lord Chief Justice Erie, — It is a very essential thing to esta- 
blish the practice and mode of proceeding in error, properly so 
called, and the Court of Exchequer have applied the Statute 
exactly as they have in respect of the Court of Appeal I thought 
it was concessum that they had that power to dispense with the 
assignment of error and rejoinder of error, and go on as all the 
rest of the suitors go. 

Sir Hugh Cairns. — All that I should desire to say upon the 
rules at page 13 is this : if they exceed the powers given to the 
Court they stand in pari conditione with the rule which I object 
to. There is no doubt, with regard to proceedings in error, that • 
they have got some special provisions by Act of Parliament. I 
need not consider how far that goes. If they are to make rules 
for the effectual execution of the Act, and the intention and 
objects thereof, that may enable them to go somewhat beyond what 
literally is the practice and process of proceeding and pleading 
in their own Court, inasmuch as this Queen's Kemembrancer's 
Act prescribes the proceeding in error that may be; but I do not 
desire in the least to say that it is so. 

ZA>rd Chief Justice Cockburn. — ^I do not think that you are at 
all bound to concede that 

Sir Hugh Cairns. — ^Not in the least; it is foreign to my 
argument. 

Lard Chief Justice CocAJMrn.— Whether under the 19th clause, 
the first power being granted under the 26th section, it would be 
competent to make further rules with regard to procedure in error 
than the 19 th section gives in express terms, I thkik is very 
doubtful indeed; it seems begging the whole matter now in 
dispute. The question is, whether they can deal with the process 
of error any further than their own Court, when once the process 
gets beyond their doors, the question under discussion is, whether 
they have any further power over it 

Sir Hugh Cairns. — I was only going to say this. It is 
very singular, when we come to look at the rule, that the 
the Court of Exchequer on this occasion guarded themselves from 
the imputation of extending their authority in a very ingenious 
way ; for when they came to make their rule, at least one of the 
principal rules, namely the 101st, they said this, " The several 
" provisions contained in the 154th, 155th, 156th, and 157th 
** sections of the Conunon Law Procedure Act, 1852, where 
^^ applicable shall extend and be applied in like cases on the 
" Kevenue side of the Court," which I understand to mean 
" where applicable, on the Revenue side of the Court shall ex- 
** tend," — leaving it entirely open to say what is a part of the pro- 
visions of the Conunon Law Procedure Act which could be 
extended to the Bevenue side of the Court, and what is not 
However, I do not wish to argue more than what relates to my 
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AttouifBiiT. own case. Let those who are concerned in these mles either 
Sir H^ims ®^^°^^* ^ them, or object to them when the time comes ; they are 

J ' not the rules which relate to the present case. 

Mj Lords, the next argument of my learned friend is this : he 
says. If you look at the Common Law Procedure Act of 1854, and 
if you begin at the dSth section, which is the overriding section, 
the section which first gives the right of appeal, you observe that' 
it is coupled with conditions,— the dissent of one of the Judges for 
example, and the allowance of an appeal by the Judges of the 
Court below ; and my learned friend says, the whole in fact is 
necessarily mixed up and connected with the occurrences in the 
Court below, and how can you say that the appeal itself is not 
amalgamated, as it were, and does not form part of the practice 
of the Court below ? There is hardly a colony of the kingdom an 
appeal from which to the Court of Appeal does not depend upon 
the permission of the Court below, difference of opinion among the 
Judges, and so on ; the whole being defined by Act of Parliament 
to be those things without the existence of which there can be no 
appeal at alL But from the fact that those things must either 
exist or not exist in the Court which originally hears the cause, it 
seems to me to be a complete non sequitur to say that because 
Parliament says there must, as a matter of fact, be occurrences in 
the Court below, upon which ishall depend the question whether 
Parliament will give the suitor the right of appeal or not, there- 
fore that Amalgamates the right of appeal with the proceedings in 
the Court below, and says that the Court below has jurisdiction 
over the appeal as part of its own process. 

My Lords, my learned friend comes next in point of order to 
the Queen's Kemembrancer's Act ; and I was struck by the course 
adopted by my learned friend. The moment his eye wanders off 
the 26th clause, and when he states his argument, he glides at 
once into a fallacy, which will be found to be the fallacy of his 
whole argument upon the section. He says that the Court of 
Exchequer has parliamentary power — just as a stranger might have 
a parliamentary power,— just as any one unconnected with the liti- 
gation at aU, the Queen in Council, for example, might have a 
parliamentary power, to apply all or any part of the provisions of 
the Common Law Procedure Act to all the causes and informa- 
tions on the Revenue side of the Court of Exchequer. Now, that 
is not the section. An argument might arise there, (I do not 
think that it would be a very sound one, but it would be a very 
different one from the present,) if the power had been given to the 
Court of Exchequer, either the Barons of it or anyone else, to 
impress, as it were, an information when once it was filed, with 
the whole of the provisions of an Act of Parliament such as the 
Common Law Procedure Act, so that it would attach to that 
information until it had fully answered its purpose through 
whatever Court it might go, and before whatever tribunal it 
might go, to impress upon the information at its first origin a 
series of provisions with regard to appeal and so on, which, once 
impressed, would not be removed from the circumstance of its 
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passiiig from one Court to another. That is not the Act Asocment. 
of Parliament ; the Act of Parliament is an authority to apply the ^~^ . 

provisions of the Common Law Procedure Act, not to all or any ''^ J J**""* 

of the informations which originate in the Court of Exchequer, 
but to apply them to the Revenue side of the Court of Exche- 
quer. And I say again that a part cannot be greater than the 
whole. Supposing it had been not one half of the Court of 
Exchequer, but the whole of the Court of Exchequer, to apply 
the provisions of an Act of Parliament to the whole Court of 
Exchequer, can that possibly mean to fasten upon every suit and 
every information which has its origin in that Court a quality 
and rights and liabilities in the suitors which are wholly uncon- 
nected with the practice and process of the Court itself, and 
which belong to the jurisdiction and the domain of other Courts ? 

My Lords, I could not help being very much struck by the 
way in which one of your Lordships put to my learned friend a 
question, and by the answer which he gave to it. The Lord 
Chief Justice said to the Attorney General, What reason have 
you to suppose, after Parliament had expressly given the power of 
bringing error upon special case, the power of bringing error 
in succession duty and legacy duty cases, and the power of 
tendering a bill of exceptions, and provisions with regard to 
writs of error in the proper sense of the term, when Parliament 
had taken up every case but one in which the Common Law 
Procedure Act supposed that the proceedings in one Court could 
be brought under review by another, what reason is there to 
suppose that Parliament failed to deal with the last and the only 
remaining case in the Common Law Procedure Act, and said 
nothing at all upon that subject ? Now, my learned friend says 
(and I will take his own answer) Parliament meant to leave it to 
the discretion of the Judges of the Court of Exchequer to say 
whether, in particular cases connected with the revenue, it might 
or might not be desirable to apply this one remaining provision. 
It was a very novel provision, entirely new, and unknown in any 
Court of Law before, and it was impossible to predicate 

Lord Chief Justice Cockbum. — And which in fact has super- 
seded the practice of the old tribunal. 

Sir Hugh Cairns. — My learned friend says that Parliament 
wished to leave the whole of that to the discretion of the Judges 
of the Court of Exchequer. Now, in the first place, my Lords 
observe what the consequence of that might be. I am not at all 
sure that one consequence would not be fiiat any rules which the 
Court of Exchequer made upon this subject would be entirely 
fluctuating and changeable from time to time ; for this power of 
making rules, as indeed always the power of making rules for 
the practice and procedure of the Court, is a power to be 
exercised from time to time; and I believe that any person 
who has considered the course of legislation would say that that 
is one of the great reasons why Parliament, after it has laid down 
the large carcSnal guiding principles with reference to the pro- 
cedure of the Court, says that there are many subsidiary things 
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ABOumiYT. to be done to work out these particukr ends at which it has 
S' H~Ca' ^^^^^ ^ arrive. Parliament says that those are matters of 
^ . . ' detail, and of detail only,- — not to supersede what it has done, 
or to alter it, or give new rights, but that those rights which it 
has ^ven are to be worked out by provisions in detail, which 
had better be made by the Judges, as they will be most familiar 
with the details in question ; and these details, if they were put 
into the Act of Parliament, and once made, could not be undone 
except by similar legislation ; whereas the power to make rules 
from time to time can be brought into operation by the Judges 
from time to time, inasmuch as they may find that a regulation 
which they have made on one day does not suit on another day. 
But, my Lords, (and it is a much more serious question,) if the 
power is left to the discretion of the learned Judges, or, — I beg 
leave to correct that, and to say, — a bare majority of the Judges, 
the Lord Chief Baron and two Barons against the will of the 
other two Barons, — if the whole is left to their discretion as to a 
right such as we are speaking of now, a great, new, and highly 
important right, namely^ an appeal by suitors in a way hitherto 
unknown to the Court, — if it is left to their discretion how far 
they will introduce it, when they will introduce it, or in what 
manner they will introduce it, the consequence is this : — They 
may introduce it piecemeal; they may say, revenue case are 
very peculiar, they ought not to be litigated so often as a civil 
case between A. and B. ought to be. Perhaps it is better that 
after a rule for a new trial there should be an appeal, but we 
will have it once to the House of Lords. We will pass over the 
Court of Exchequer Chamber. 

Mr. Attorney General — They are only to apply the provisions 
of the Common Law Procedure Act. 

Sir Hugh Cairns, — They are to take any of the provisions of 
the Common Law Procedure Act as may seem to them expedient 
for making the process, practice, and mode of pleading on the 
Bevenue side of the Court as nearly as may be uniform with the 
process, practice, and mode of pleading on the plea side of the 
Court ; — they have a discretion. 

Lord Chief Justice Cockbum. — That would spoil the uniformity. 

Sir Hugh Cairns. — ^But there is not to be complete uniformity, 
my Lord. That is the peculiarity — it is to be in the discretion 
of the Judges — ^it is to be as nearly as they think may be. If 
these are such peculiar cases they are to be the judges of the 
extent of the uniformity ; and that is the argument of the At- 
torney General, that Parliament is not in a position to say, d 
prioriy that the whole system of appeal which it lays down in 
civil cases is to be applied to revenue cases, the Judges must say 
and say from time to time and to what extent and in what manner 
those provisions are to be applied. If that is so, it necessarily 
follows that the discretion, if it is worth having at all, must enable 
them to apply those provisions by degrees and in part without 
applying the whole as a complete system, because if they are 
to apply the whole as a system then the question of the learned 



Lord Chief Justice, as I humbly submit, becomes unanswerable, ABoumifT. 
namely, " Why did not Parliament do it for itself? " g.^ H~Caim9 

Lord Chief Justice Cochburn. — I am not aware of any instance J 

in the history of legislation with reference to jurisprudence in 
which the Legislature has left to a Court a discretion to say 
whether there shall be an appeal from its decision or not. 

Sir Hugh Cairns. — It has never been done. There have been 
instances where Parliament has given power to an inferior Court 
with regard to a particular case ; for example, as to the import- 
ance of it or otherwise. 

Lord Chief Justice CocKburru — That is quite another thing. 
Sir Hugh Cairns. — ^But Parliament has never said, let such 
and such a Court assemble, and let them say whether, at all times, 
and in all cases, and under all circumstances, there shall be an 
appeal from that Court. 

Mr. Justice Crompton. — 1 do not know whether it means at all 
limes and under all circumstances; that would raise another diffi- 
culty. I do not know whether it means that they must do it once 
for all or from time to time, that they may change it and make a 
new rule, and say there shall be no appeal 

Sir Hugh Cairns. — I will take it either way, my Lord, 
Mr. Justice Crompton. — As to some of the rules it might be 
very expedient to alter and shift them from time to time. I was 
looking at the statute, and I do not know whether it means a 
Parliamentary power, to do it once for all, and that then there 
should be no power afterwards. With reference to some of these 
rules, it may mean that they shall alter them from time to time. 
It may be one mode of testing the great question in dispute, 
whether there is delegated by the 26th section of the Queen's 
Bemembrancer's Act the power to make these rules, or whether 
it is not restricted to the process, practice, and mode of pleading, 
which seems to be aimed at in the beginning of the section ? 

Sir Hugh Cairns. --I was going to say that I do not know 
which ma^es the thing the more absurd, whether to suppose that 
the rules are to be changeable, or to suppose that the tiling is to 
be done once for all. Could anything so absurd be supposed as 
that the Legislature should say, we will give to a Court the 
power by three against two to say to^ay that there shall be an 
appeal in all cases to the Court of Error, and to the House of Lords; 
and by three against two to-morrow, to undo that rule, and to say 
that there shall be none, — that taking place in the middle of aU 
pending proceedings ? There would thus be a power on any day 
of the week, as the Chief Baron may change, as the majority may 
change, as minds may change, to do and undo that which may be 
fatal to the fortune and Uberty (because criminal proceedings, 
proceedings in rem, are involved) of the whole of the suitors of 
the Court. That is one view. Let me take the other view, it is 
to to be done once for all, and never to be changed. Was such 
a thing as this ever heard of, that Parliament should let a par- 
ticular Court assemble to-morrow, and let that Court be the 
Judge, and be the L^dator, as to whether there shall be an 
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Abouubnt. appeal, and to whom, and how, and in what form, from that 
g. Z^ . Court, with regard to its proceedings ? That is a delegation ; 
J ^ ' that is not the exerdse of a Parliamentary power— -it is a delega- 
tion of legislative power ; it is Parliament saying, let the Court 
legislate for itself and for all the suitors, — ^not witih regard to its 
own process and procedure, — but let it legislate with regard to 
all the suitors of the Court; let that Court do to-morrow what 
we could do to-day, let it decide the very matter which we 
can decide ourselves, namely, whether there shall be a right of 
appeal or not from the Court. 

Now, the learned Lord ChieF Justice of the Common Pleas put 
this question to the Attorney General, which connects itself with 
what I have already said. My Lord said. The Queen's Remem- 
brancer's Act having given power to tender a bill of exceptions, 
and that being in its nature a proceeding attended by certain 
difficulties, — ** cumbrous " I believe it is called, in its form, — may it 
have been intended that there should be a power in the Court to 
fall upon and adopt a better kind of proceeding to reach the same 
end if it thought it desirable to do so ? My Lords, if I might 
suggest to your Lordships the considerations which occur to my 
mind upon that, they would be these : — In the first place, that 
was not the course taken by the Le^slature ii^the Common Law 
Procedure Acts. In the Common Law Procedure Acts no doubt an 
appeal from motions for new trials was given; I suppose because it 
was thought to be a more facile and (if I may use the word) 
handy proceeding than by bill of exceptions. But then, if so, if the 
Legislature thought that the same thing might be possible with 
regard to Revenue cases, why should the Legislature delegate the 
exercise of that power which it had exercised in all other cases to 
the Barons of the Court of Exchequer ? And your Lordships 
will observe that it is not a power (one could understand the 
suggestion if it were so) to say in a particular case, on the tender 
of a bill of exceptions. We see that it would be so difficult to raise 
the question, that we, who know all the facts of the case, think it 
better that the question should be raised in that case in another 
way ; — it is a power to make a rule once for all, or at all events for 
all cases at the time, — not upon a view of the circumstances of any 
particular case. But it does not stop there, because your Lord- 
ships know very well that this proceeding, if it could be adopted 
on the Revenue side, is not at all the same or approaching the 
same nature as a bill of exceptions ; — it goes very much further. 
For example, this rule for a new trial might be obtained, and 
an appeal upon it take place without any tender of any bill of 
exceptions at the trial, — without any hint or mention at the trial 
of a bill of exceptions ; it would give a right altogether foreign 
to the course of proceeding upon a bill of exceptions. 

Mr. Justice Crompton. — A party might be unable to tender a 
bill of exceptions. Suppose that a Judge rules against a party, 
and that party tenders a bill of exception ; it goes up to the 
Court, and the Court may take a different view, and grant a new 
trial by a majority of three to one. No bill of exceptions can be 
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tendered by the other party, because the ruling is in his favour, Abqumbhi!: 
but the appeal may be on a distinct matter. So that the argu- «• j^~^ ,y^, 

ment is not conclusive, it is merely the adaptation of the power J 

under a bill of exceptions. 

Lord Chief Justioe Cockbum. — ^If a point is reserved in favor 
of one party or the other, whereas before it would have been 
concluded by the decision of the particular Court, and there 
would have been no room for a judgment after that, it can now be 
taken up to the Court of Exchequer Chamber, and can even go 
to the House of Lords if the party against whom the judgment 
has been given is dissatisfied. 

Mr. Justice Crompton. — There is a new appeal given by the 
Statute, either directly or indirectly in all these cases. 

Sir Hugh Cairns. — ^I was about to mention this, though I 
speak with great deference, as it is a matter which I do not know 
much about. I believe that under a bill of exceptions you could 
have raised the question of mis-direction, but not the question of 
non-direction. You could raise the question of non-direction 
upon a rule for a new trial, and have an appeal upon it. 

Mr. Justice Crompton. — It is quite clear that you could not 
have a bill of exceptions upon a non-direction ; whether you could 
have a rule as against a decision upon a point of law for it, is 
another question. 

Sir Hugh Cairns. — A bill of exceptions takes .you at once to a 
Court of Error, but this proceeding gives you the chance of the 
four Judges of the first Court, and gives you virtually two Courts, 
a most important consequence to suitors. I merely mention that 
to show how different the proceedings are. 

But, my Lords, I am satisfied to rest the matter upon the words 
of the 26th section of the Act, to which, after all, we must come, 
and with regard to which I now propose to deal with the few 
arguments of my learned friend. 

Now, the first argument of my learned friend upon the words of 
the 26th section of the Queen's Bemembrancer's Act was this : He 
said, ^^ Suppose Parliament had said, in this Queen's Bemembrancer's 
" Act all the provisions of the Common Law Procedure Acts 
" shall be applied to the Bevenue side of the Court of Exchequer, 
** what would have been the consequence ?" My Lords, I say 
that I decline to answer speculative questions which have not the 
slightest analogy to what Parliament has said. If you wish for an 
analogous case, I will put it. Suppose Parliament, after giving 
specific powers of bringing error in four or five specific cases, had 
gone on to say. Moreover, all such provisions of the Common 
Law Procedure Acts shall be extended to the Bevenue side of 
the Court of Exchequer as will make the pleading, practice, and 
process of the Bevenue side precisely similar, or as similar as may 
be, to the pleading, practice, and process on the Plea side (and that 
would be analogous to this case), — then, I say, the question would 
he the same as that which we have to dispose of, and my answer 
would be the same. And I say, that if you had an Act of 
Parliament of that sort, you would make an extension of those 
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ABGTjmoiT. proTiaionB; and those only of the Common Law Procedure Act 
Sir H^ ' ^^^ ®*^ ^® properly affirmed to be proceedings regulating the 
' ' practice, pleading, and process of the Court, and would not in 

any way give a new right of appeal to any suitor in that Court 
'^Mj Lords, my learned friend next says that this cause is a 
revenue cause in the Court of Exchequer still ; that the record 
is there still ;- and he says that at this moment, therefore, your 
Lordships, by some process which I am not sure that I could 
follow, have before you a case which is really an Exchequer case, 
and that you are doing all that you may do or may not do with 
reference to a case which properly ought to be called at this 
moment an Exchequer case, and therefore is within the words of 
this section. Now, first let us see as to the accuracy of that state- 
ment. I will ask your Lordships to observe how this Queen's 
Remembrancer's Act draws a distinction between the two Courts in 
ection 10 as to a special case, it says, ^^ In any suit or proceedings 
" on the Bevenue side of the Court of Exchequer the parties may 
** at any time before judgment, by consent and order of a Judge 
^^ state any question or questions of law in a special case for the 
*^ opinion of the Court without pleading; and upon judgment 
" thereon error may be brought as on a judgment on a special 
*' verdict, unless the parties agree to the contrary ; and the pro- 
** ceedings for bringing a special case before the Court of Error 
'^ shall, as nearly as may be, be the same as the case of a special 
** verdict, and the Court of Error shall either affirm the judgment 
*^ or give the same judgment as ought to have been given in the 
<* Court in which it was originally decided, the said Court of 
** Error being required to draw any inferences of fact from the 
*' facts stated in such special case which the Court below ought to 
" have drawn ;" therefore the Queen's Remembrancer's Act deals 
in contradistinction with the first Court and the Court of Error — 
it treats them in separate Courts — it treats the judgment of the 
Court of Error as the judgment of a Court altogether distinct and 
separate from the Court in which the first judgment has been 
given. 

But, my Lords, in the next place I say what is the title of the 
case now before your Lordships ? This case upon which your 
Lordships' opinion is now sought to be obtained is entitled " In 
'^ the Exchequer Chamber ;" and I ask further, what has any 
consideration with regard to the record to do with this case? 
As I understand it, by no possibility can any notice at any time 
be taken upon the record of this rule in one way or the other. The 
record is not affected by the rule — the record has no entry of the 
rule — the record may be lying in the Court of Exchequer, and I 
have represented it originally to your Lordships as lying in the 
Court of Exchequer, ready to have a judgment entered up upon it 
unless something interposes by way of vis major. But as regards 
what your LorcUhips are asked to do, you are not asked to deal 
with an Exchequer case, or with an Exchequer record— your 
Lordships are asked to hear an appeal from a particular order of 
the Court of Exchequer, not upon the record at all. 
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ijOTd Chief Justice Cockbum. — If the Court of Exchequer have AsouMEifT. 
power from the Legislature to make rules affecting our pro- «. Z~^ . 
ceedings, then that is part of the law of the land. * J 

Sir Hugh Cairns. — Certainly, my Lord, I quite agree in that, 
and the argument as I always desire to say, must come round to 
that, namely, what is the precise construction of the 26th section. 
But I have to follow my learned friend, who I think preferred to 
deal with these extraneous matters and analogies rather than with 
the words of the section, the difficulty of grappling with which he 
felt perfectly. 

My learned friend desired to say that because this might be 
styled a revenue cause, and because the record was in the Court 
of Exchequer, your Lordships, by some process which I cannot 
conceive, might be asked to hear an appeal against an order made 
by the Court of Exchequer in the course of that cause, which 
virtually is not in the Court of Exchequer, and to perform some 
part of the functions of the Court of Exchquer. 

My Lords, it seems to me, subject to your Lordships' better 
opinion, that it is utterly Impossible so to argue. 

Then my learned friend says. Why in the 26th section is there 
express power in the latter part of it " to extend, apply, or adapt 
*^ any of the provisions of the Common Law Procedure Acts to 
'^ the Revenue side of the Court," if nothing more can be done 
than what properly applies to the pleading, practice, and process of 
the Revenue side of the Court ; because, says my learned friend, 
that might have been done under the earlier part of the section." 
He says, under the earlier part of the section the Court of Ex- 
chequer have power ^^ to make rules and orders as to the process, 
^^ practice, and mode of pleading on the Revenue side," and if that 
be so, why was it necessary to superadd to that that they may 
" extend, apply, or adapt any of the provisions of the Common Law 
^' Procedure Acts to the Revenue side of the Court," unless it means 
something more, and gives them some higher power ? Now, my 
Lords, one sees at once how that argument must recoil upon my 
learned friend. If my learned friend admits that in the earlier 
part of the section the rules and orders which can be made are 
merely as to the process, practice, and mode of pleading on the 
Revenue side of the Court,, I desire to know how he puts a 
different construction upon those very same words in the latter 
part of the section when the authority given is to " extend, apply, 
** or adapt the provisions of the Common Law Procedure Acts," 
for the very same purpose, namely, for the purpose of assimilating 
that very same practice, process, and mode of pleading on the 
Revenue side to that on the Civil side. The argument would be 
fatal if my learned friend admitted, as his argument must admit, 
that under the first part of the section nothing could be done by 
the Court but to deal with its own practice in that way. 

But I will answer my learned friend's argument in another way. 

The Court of Exchequer themselves have found the convenience 

of the latter part of this section, for when I take up the rules to 

which I have already referred, I find at page 1 1 one purpose 

9015. X) 
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ABouifiEKT. tvhich thid special provisioD answers, and I will mention another 
^. ^~p; . afterwards. At page 11 in No. 75 of their Rules they state, " that 

^ J f '^*' ** sections 104 to 1 15, both inclusive, of the Common Law Pro- 

" cedure Act, 1852, together with the Rules 44 to 49, both in- 
" elusive, of Hilary Term, 1853, where applicable, shall extend 
^* and be adapted and applied to suits on the Revenue side of the 
** Court.''* Now, I doubt very much whether under the power to 
make distinct and specific rules for their practice, they could, as it 
were, accumulate a series of provisions in an Act of Parliament, 
and in other rules made upon the other side of the Court, and 
say, you shall take certain rules and apply them, so far as they 
are applicable to the Revenue side. 1 doubt whether under a 
mere power to make rules there would be a reasonable power to 
make such rules as those. 

But, my Lords, I will give another answer. What would be 
the case with an injunction, for instance ? I should doubt very 
much, with great submission to your Lordships, whether, under a 
mere power to make rules as to the mode of pleading, the process, 
and the practice in a court where no such thing as an injunction 
had ever been known before, a writ of injunction could be created 
and issued as part of the pleading, the process, and the practice of 
the 'Court; but if a power is given to extend such provisions of the 
Common Law Procedure Act as relate to the practice, pleading, 
and process of that Court, and among those provisions you find a 
provision for a writ of injunction, then I can see at once the 
obvious meaning and purpose of a cumulative power of this kind ; 
first, a power to regulate their practice and proceeding, and then a 
power to take the provisions of the Common Law Procedure Act 
which relate to that practice and that proceeding. 

Lord Chief Justice Cockbum. — Discovery and inspection would 
fall under the same category. 

Sir Hugh Cairns. — ^I have a difficulty in saying anything about 
that, because I am ignorant how far back a Court of Common 
Law exercised such a right ; but an injunction is entirely new. 

Mr, Justice Crompton. — Might not everything before the 
judgment, such as discovery and inspection, be called preceding 
the judgment ? Injunction may be after the suit. In the suit it 
may be declared to be in it. After the suit it may be an incident 
to the judgment. 

Mr. Justice Williams. — In the 22 & 23 Victoria, in using the 
phrase, *' process, practice, and mode of pleading," the Legislature 
seem to have studiously followed the phrases used in the two 
Common Law Procedure Acts. 

Sir Hugh Cairns. — Yes, my Lord. 

Mr. Justice Williams. — Is the same meaning to be given to 
both, or not ? 

Sir Hugh Cairns. — I take it, that in the Common Law Pro- 
cedure Act, the meaning of *^ process, practice, and pleading,** of 
a particular kind, would be the meaning which we submit to your 

* Vide Appendix^ page iii. 
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Lordships those words have. Of course, tlie Common Law Pro- Argument. 
cedure Act dealing with a great number of subjects, deals amongst g.^ Jj'caims 

other things with the practice, pleading, and process of one Court J 

or another Court, or all the three Superior Courts of Common 
Law, and deals also, as I have said^ with things outside the 
Court, namely, appeals to the Court of Error and to the House 
of Lords. 

My Lords, my learned friend thinks that the final words of the 
26th section are in favor of his argument, — those words which 
apply the provisions of the Common Law Procedure Acts " to 
*^ the Revenue side of the Court as may seem to them expedient 
" for making the process, practice, and mode of pleading on the 
** Revenue side of the Court as nearly as may be uniform with 
" the process, practice, and mode of pleading on the Plea side of 
*' the Court." My learned friend says, that that is in favor of 
his argument, because an appeal, he says, is part of the process of 
the primary Court in civil cases. That is petitio principii, I say 
that an appeal is not part of the process of the primary Court in 
civil cases, — that it is external to the process of the Court, and 
that it is entirely foreign to that Court until it is enforced by Act 
of Parliament. 

My Lords, I have only to trouble your Lordships with one 
further observation. My learned friend referred to what might 
be the consequence of your Lordships acceding or not acceding to 
the objection which we take to the jurisdiction. My Lord, upon 
that I have nothing to say. I do not profess to ofter an opinion 
as to whether, in the event of your Lordships acceding to the 
suggestions, my learned friend might or might not bring the case 
by way of review up to the House of Lords ; but I claim what I 
think your Lordships will be of opinion is the right of every 
suitor. If my objection be acceded to, I fear that I am without 
my costs of this proceeding here. 

Lord Chief Justice Cockburn. — It strikes me very forcibly that it 
is a matter of considerable doubt whether the Legislature, if applied 
to for the express purpose, would give an appeal of this nature 
from the Court of Exchequer in matters of Revenue to these 
Courts. We can quite understand an appeal to the other two 
Courts, sitting in the Exchequer Chamber in matters which are 
part of their common jurisdiction, and of their common practice ; 
but it might be a grave question whether in matters of Revenue, 
which are peculiarly within the jurisdistion of the Court of 
Exchequer, the Legislature would have made that enactment, 
unless we clearly saw our way to that conclusion. 

Sir Hugh Cairns. — ^My Lord, it certainly had occurred to my 
mind (but I was very unwilling to bring into the argument ques- 
tions of expediency), that one could see a very tangible and proper 
reason for the course taken by the Legislature in this matter ; 
these are mainly proceedings zVi rem, for the purpose of affecting 
the status of certain property; and as we know those pro- 
ceedings in rem will be conclusive, not only between the parties 
but conclusive altogether ; and there may be a very intelligible 
reason for insisting that any further step by way of review of tha 
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Akoumkot. first proceeding shall be taken in such a way as to have the 
Sir sTcaims ^^^^^ matter upon the record, — that there shall be a record 
J ^ * which shall go through its regular stages. The Queen's Remem- 
brancer's Act points out that that .which is to be done by 
the Court of Error by way of judgment shall be done in 
such a way as that the whole proceedings from beginning to 
end shall appear upon the record. That whether it be done in 
the shape of a bill of exceptions or not^ there shall be a record, 
which shall be dealt with by the Court of Error and by the 
House of Lords, which shall apply at all times and to all persons 
that determination in rem which affects the status of property, 
and which, when made, is conclusiye against all persons. I can 
conceive (I may be wrong) a very intelligible reason why the 
Legislature said, We will not have those uncertain applications 
with regard to rules which may be very suitable in civil cases, 
but which are utterly unsuitable in cases of this gravity. But 
whatever the reasons were, I submit to your Lordships that the 
words are clear and express, and that it is impossible, unless I 
hear the contrary from your Lordships, to get over the plain and 
obvious and natural construction of those words. 

Mr. Attorney General. — My Lords, I believe that, according 
to the usual practice, I have a right to speak after my learned 
friend. I submit that the Attorney-General always has a right 
to the last word ; that is my impression. If that be not the 
rule, I will not ask for it ; if it be the rule, I will not say much. 

Sir Hugh Cairns. — My Lords, if I might say so, that involves 
the question of jurisdiction first There is no jurisdiction. 

Mr. Attorney General — There can be no doubt whatever that 
my learned friend and I are here contending parties before your 
Lordships. 

Lord Chief Justice Cochbum. — ^We are only anxious to know 
whether any rule has been laid down upon the subject I do not 
remember a case myself. 

Mr. Attorney General. — I am under the impression ihat a rule 
has been laid down. 

Queens Remembrancer. — In an argument in error in the Exche- 
quer Chamber, the Attorney General has the right to reply. 

Sir Hugh Cairns. — That would be quite different In an argu- 
ment in error only one counsel is heard on each side. 

Mr. Attorney General. — If the Attorney General is respondent, 
my impression is that he has a right to the last word. I certainly 
shall use it most sparingly if that right be conceded upon this 
occasion. 

Mr. Justice Crompton. — How is it on common motion in the 
Court of Exchequer ? 

Mr. Attorney General. — My Lords, I believe that the Attorney 
General has the last word beyond all question. 

Mr. Justice Crompton. — This is a motion, in fact, to the Court. 

Their Lordships consulted together. 

Lord Chief Justice Cockburn. — The Court will hear you, 
Mr. Attorney General ; but we wish to add, in order that this 



5a 



may not be considered as establishing a practice^ that it is laid 
down in the case of O'Connell and others against the Queen, in 
the House of Lords, that it is not a necessary incident to cases in 
which the Crown is defendant in error, that the counsel for the 
Crown is to have the last word. But we think it is fully open to 
us, in the exercise of our discretion to hear you, and therefore we 
will hear you in reply, 

Mr, Attorney General — I have only one or two observations to 
make in consequence of my learned friend in his reply con- 
founding two things which are extremely material to be dis- 
tinguished, and which are distinguished upon the face of this Act 
of Parliament ; I mean orders made by the Court of Exchequer 
as of its own authority concerning a matter in its own 
province, and orders made for the mere purpose of declaring 
under a statutory power that the particular provisions of an Act 
of Parliament shall apply to the particular subject of appeal, a 
power which, when exercised, leave the case under those pro- 
visions and not as under an order of the Court ; and therefore 
such orders are different in kind from mere orders of the Court 
made concerning matters over which the Court has an original 
power. Parliament has said the Court may for certain purposes 
apply the provisions of certain Acts of Parliament to the Revenue 
side of the Court. When that has been done, the function of 
the Court is at an end, and the Act of Parliament operates, 
because Parliament has said upon that condition the provisions 
shall operate by virtue of the Statute itself; and therefore the 
notion of its being possible, under the words *^ from time to time," 
to recal those provisions is wholly out of the question. Your 
Lordships will recollect the words are not " from time to time by 
** by any such rule or order to extend, apply, adapt, or recal^^ 
but ^* from time to time to extend, apply, or adapt.'* When that 
has been once done, when the provisions of the Act of Par- 
liament are once extended or applied, they are extended and 
applied for ever, unless Parliament itself afterwards should 
choose to make a change ; and therein is the difference between 
the application, under Parliamentary power, of an Act of Par- 
liament and the passing of rules or orders of the Court which the 
Court may revoke or not at its own pleasure. Bearing that in 
mind, it is not at all surprising -that some matters may be beyond 
what would be the competency of the Court if dealing with its 
own particular province ; because Parliament has dealt with that 
which is within the province of Parliament, as everything is, and 
it has given to the Court simply the power of saying whether 
those provisions shall or shall not be applied to a particular sub- 
ject, namely, to the Revenue side of the Court ; and that which 
applies to these proceedings by way of appeal, is just as appli- 
cable to an injunction, or anything that gives a new jurisdiction. 
An order is made extending the Injunction Clauses of the Com- 
mon Law Procedure Act to the Revenue side ; therefore, a 
judgment may be now pronounced, which never could have been 
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ABouioifT. before pronounced. Whether that is now subject or is not sub- 
TheAttommt i^^^ ^ appeal, no such appeal existed before, because no such 
Gen^tu!^ power existed before; but that power comes in under those 
• general words which enable the Court to apply any of the provi- 
sions of the Common Law Procedure Act to the Revenue side. 

I may add this observation, that though the phraseology may 
be said to refer, primd facte, to the process, practice, and mode 
of pleading on the Revenue side of the Court, yet the power 
IS to apply **to the Revenue side of the Court;" and is not 
the natural interpretation of that to all causes upon the Revenue 
side? My learned friend did not contest the proposition that 
that would be so if Parliament itself had said that all the pro- 
visions of those Acts should be applied to the Revenue side of 
the Court. Such a declaration would carry with it everything 
depending upon them, because all the preliminaries which made 
the matter appealable, and gave it the character of an appealable 
proceeding, would have taken place in a cause on the Revenue 
side, and in the Court itself. Then, I say, the words which are 
added simply show the purpose, confirming instead of disturbing 
that conclusion, namely, tiie purpose of enabling the Court, as 
far as possible, if it thinks fit, to assimilate the proceedings on the 
one side and the other. 

The only other point upon which I wish to make an observa- 
tion is this : I must submit to your Lordships that the right of 
appeal is merely the same in another form which is given by a 
bill of exceptions; and there is no foundation for the suggestion 
that tfiere is any difference whatsoever in substance between the 
two cases. The clause we are dealing with is the 35th. The 
learned Chief Justice referred to the 34th, which we are not now 
upon, and which is a subject of distinct consideration ; but the 35th 
clause is strictly limited to the .case of a motion for a new trial 
on the ground that the Judge has not ruled according to the law. 
It is perfectly clear that that might at all times have been the 
subject of a bill of exceptions. I did not quite follow the obser- 
vation of one of your Lordships upon that point 

Mr. Justice Crompton. — The case I put was this, that the party 
would not have his remedy by a bill of exceptions, and that, 
therefore, he had a new right given him. I put the case of a 
party trying his cause, and the Judge ruling in his favour, he 
cannot tender a bill of exceptions. Then when the case comes to 
the Court above, the Court grant a new trial on the point of law, 
in favour of the other side who have not the power of tendering 
a bill of exceptions. The party might get his remedy by having 
the case carried down aga n. But in point of fact there is an 
immediate appeal to the appellate jurisdiction, because, supposing 
three of the Judges ruled in his favour, and one ruled against 
him, then he would have a remedy, which he would not have by 
a bill of exceptions. 

Mr. Attorney General. — It accelerates the appeal to which 
ultimately he would have a right when the cause went down 
again ; because the effect of such a ruling by the Court which 
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orders a new trial would be, that at the trial the law would be so 
laid down that he would then have his right to raise the same 
question by a bill of exceptions ; it avoids multiplicity of pro- 
cedure and delay. 

Mr. Justice Crompton. — It gives an appeal on motion. 

Mr. Attorney General. — But is not that procedure ? If it gives 
an appeal on motion only in a case in which, in that stage, or in 
a later stage, the same matter of law might have been made the 
subject of appeal by a bill of exceptions, is it not merely an 
improvement and simplification and amendment of procedure ? I 
submit that it is. 

I must ask your Lordships to pardon me for a moment if I 
avail myself of the opportunity offered me of making these 
remarks, to set myself right as to words which I used before, 
which might possibly be understood in a sense which I did not 
intend to convey. I did not mean to impute, upon any hypothesis, 
to any person whatsoever, much less to your Lordships or any 
other Court, injustice in this case. I merely meant to say, that 
under the circumstances of this case there would be a practical 
failure of justice if it should turn out that these rules are ultra 
vires ; because this was a case in which the matter was ruled as 
matter of law, with which view the Crown took the necessary 
steps to get a bill of exceptions ; but owing to certain difficulties, 
for which I do not presume to blame any person whatever, it 
appeared to the Court that the matter would be more conveniently 
determined if this form of procedure could be adopted than if the 
form of a bill of exceptions were adopted. Therefore, I meant 
to say, that the practical result would be a failure of justice, not 
meaning to impute intentional injustice to any person whatsoever. 

I pass from that, and I have only to add this, that the d4th 
section, which refers to what the learned Chief Justice noticed 
upon points reserved at the trial, depends upon consent ; and it 
is clear that no inconvenience can arise in that case, it depending 
upon consent ; and. it has been, I think, determined, upon the 
construction of that section, that it can only have application to a 
consent given subsequently to the time when the Act has come 
into operation as to the particular matter. 

, Then, my Lords, I have this one thing more to say. It 
was suggested by the learned Chief Justice for consideration, 
whether perhaps the Legislature might not have thought that 
as a matter of policy it would not be fit to apply this mode 
of appeal to the Revenue side. If I am right in saying that 
it is merely a simplification of procedure applying only to a 
case where there is a right of appeal, I do not think there 
is any ground for doubting that the Legislature might well 
confide to the Court of Exchequer the duty of considering 
whether there was anything in the nature of Revenue causes 
which made that form of procedure less applicable there. There 
would be a record in the end ; that is quite clear ; and, therefore, 
for the purposes of proceedings in rem, it would ultimately make 
no difference whatever ; and it is as beneficial to the subject as to 
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Abqument. the Crown. A case of this kind may be determined against the 

TheA*Ufm ^^^^^^ ? *^^ surely it would be a benefit to the subject in that 

General, casc to have a right of appeal — the Crown claims nothing for 

itself that it does not give ; and certainly, if we look to the 

language of the Act, we shall not find anything to lead us to the 
conclusion that this was meant to be excepted from the general 
power which is given by the Act. 

Lord Chief Justice Cockburn. — The Court will give judgment 
on Monday morning. 
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Monday, 8th February 1864. 



Mr. Justice Mellor. — After a careful consideration of the ail- 
ments which were urged by the Attorney General in this case, 
and with every desire to support ihe validity of the rules made by 
the Court of Exchequer on the 4th of November last, under the 
provisions of the 22nd and 23rd Victoria, chapter 21, intituled 
*^ An Act to regulate the office of Queen's Kemembrancer, and to 
'' amend the practice and procedure on the Revenue side of the 
*' Court of Exchequer," I am compelled to come to the conclusion 
that the Rules 1, 2,^ and 3, under the authority of which the 
present appeal is brought, are not warranted by that statute, and 
that the claimants are entitled to succeed upon the objections 
which were made by Sir Hugh Cairns to our proceeding with the 
cause. 

In order to sustain the right to appeal, the Attorney General 
was driven to contend that the Legislature, in providing for the 
amendment of the *' practice and procedure" on the Revenue side 
of the Court of Exchequer, had incidentally delegated to the Lord 
Chief Baron and two or more Barons the power to determine 
whether or not an appeal should lie from a judgment of their 
own Court, in certain cases, to the Court of Exchequer Chamber 
and the House of Lords, The suggestion is of a power so un- 
usual, that it appears to me to require a clear and unambiguous 
expression of the intention of the Legislature that such should be 
the case in order to support it. 

In the Common Law Procedure Act of 1852, the Legislature, 
after making many express alterations and amendments in the 
process, practice, and mode of pleading in the Superior Courts of 
Law, did, by section 223, confer upon the Judges or any eight or 
more of them, of whom the chiefs of each of the said Courts should 
be three, power from time to time to make all such general rules 
and orders for the eflfectual *^ execution of the said Act," and of the 
intention and object thereof, &c., *'as in their judgment might be 
*^ necessary and proper ;" but it gave no larger power than was 
necessary in order to enable the Judges to make such rules and 
orders as were' incidental to the complete carrying into eflfectof the 
alterations and amendments made by the Legislature itself. The 
Common Law Procedure Act of 1854, which was for '^ the further 
^^ amendment of the process, practice, and mode of pleading in, 
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JfTDOMxiiT. '* and enlarging the jurisdiction of the Superior Courts of Commoit 

Mr^Justict " Law/' was muned upon simihir principles ; and by section 32 

Mdlor. ^^ expressly gave to litigants the right to bring error on a special 

case in the same manner as on a special verdict. By section 34, 

in case of rules to enter a verdict, or for a nonsuit upon a point 
reserved at the trial, it gave the power to appeal against the judg- 
ment of the Court ''in refusing, discharging, or making absolute 
•* such a rule.*' By section 35, in cases of misdirection, it conferred 
a similar right of appeal from the judgment of the Court in the event 
of one Judge dissenting, or of the Court in its discretion granting 
permission to appeal ; and by section 36 it enacted that the Court 
of Error, the Exchequer Chamber, and the House of Lords 
should be Courts of Appeal for the purposes of that Act. By the 
97th section it gave power to the Judges, under the like con- 
ditions as in the Procedure Act of 1852, to make several general 
rules and orders for the effectual execution of the Act. 

I have referred to the several sections of the Common Law Pro- 
cedure Act of 1854, because they contain the provisions which the 
Court of Exchequer has by the rules of the 4th of November 
assumed to extend, apply, and adapt in order to provide a remedy by 
way of appeal to the particular circumstances of the present case. 

Upon the passing of the Common Law Procedure Act of 1852, 
the tfudges did make general rules, regulating the pleading and 
practice of the Superior Courts of Common Law, in conformity 
with the power conferred upon them by that Act. 

In the Act of the 22nd and 23rd Victoria, chapter 21, now under 
consideration, the Legislature appears to me to have provided for 
certain cardinal alterations in the practice and procedure on the 
Revenue side of the Court of Exchequer, and to have given new, 
but special and limited, rights of appeal to litigants, and, as was done 
in the Conmion Law Procedure Acts, to have left the details 
necessary to carry them into effect to the discretion of the Judges 
of the Court of Exchequer. 

By section 10, the Act enables litigants, by consent and by 
order of a Judge, to state any question of law in a special case, 
for the opinion of the Court, without pleadings ; and upon a 
judgment thereon, error may be brought as on a judgment on a 
special verdict, unless the parties agree to the contrary ; and it 
provides that the proceedings for bringing such special case before 
the Court of Error shall be the same as in the case of a special 
verdict, except that the Court of Error is to be required to draw 
inferences of fact which the Court below ought to have drawn. 

By section 11 the costs of the proceeding are regulated. By 
section 12 an appeal is given to a Court of Error from a decision 
of the Court of Exchequer in appeals under the provisions of the 
Succession Duty Act, 1853 ; and by section 13 it is expressly 
enacted that such appeal shall lie to the Court of Error in the 
Exchequer Chamber, and that the decision of the said Court of 
Error shall be subject to appeal to the House of Lords. By 
section 15 further provision is made for bringing error on special 
cases, to be stated with reference to Legacy Duty ; and by sec- 
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tion 16 the powers of the let William 4th, chapter 22, and seo- Jubombnt, 
tions 46, 47, 48, and 49 of the Common Law Procedure Act, 1854, jtr'^j^fice 
are expressly incorporated into that Act. By section 19 it is Afeflbr. 

expressly provided that a writ of error shall not be necessary, and 

that the proceeding to error shall be a step in the cause. By sec- 
tion 20 power is expressly given to either party to tender a bill of 
exceptions on the trial of any issue ; and section 21 provides for the 
costs of all suits, informations, and other proceedings. 

By these sections a power to state a special case, a power of 
appeal in certain cases, and a power to each party to tender a bill of 
exceptions on the trial, are carefully and specially provided for ; but 
no appeal is given against the judgment of the Court on granting, 
refusing, making absolute, or discharging a rule for a new trial, or 
to enter a nonsuit or a verdict upon a point reserved at the trial. 

There may be, and probably are, considerations which might 
render such a power inexpedient in Kevenue suits, and it can 
scarcely be imagined that the propriety of giving such a power 
escaped the consideration of the Legislature when the special 
provisions above referred to were framed. The omission of such 
a power whilst other provisions are made for appeal and writs of 
error, leads me to the conclusion that this larger power of appeal 
was intentionally omitted from the Act. The answer attempted 
to be given to this view is, that the riffht of appeal is matter of 
practice confounding as it appears to me the distinction between 
the right and the rules which regulate the riffhty and it is con- 
tended that by section 26 power is given to the " Lord Chief 
** Baron and two or more Barons," not only to make rules 
and orders as to the process, practice, and mode of pleading 
on the Kevenue side of the Court for the effectual execution of 
the Act, but also ** from time to time by any such rule or order to 
** extend, apply, or adapt any of the provisions of the Common 
** Law Procedure Acts of 1852 and 1854, and any of the rules of 
** pleading and practice on the Plea side to the Revenue side of the 
*^ said Court, as may seem to them expedient for making the pro^ 
" cessj practice^ and mode of pleading on the Kevenue side of the 
" Court as nearly as may be uniform with the prodfess, practice, and 
*^ mode of pleading on the Plea side of the said Court." It is 
argued that this clause gives an absolute discretion to " the Lord 
** Chief Baron and two or more Barons " to incorporate with the 
Act under consideration any provision of the two Common Law 
Procedure Acts of 1852 and 1854, whether it gives new reme- « 

dies to the subject, or enlarges the jurisdiction of the Courts, or 
gives a new authority to the Court of Error in the Exchequer 
Chamber and to the House of Lords, or only alters or amends 
the process, practice, and mode of pleading in the Superior Courts 
of Common Law. 

ur e it is more reasonable to consider that a power which is 
to be exercised " from time to time " is more applicable to the 
extension, application, and adaptation of such provisions* of the 
Common Law Procedure Act as refer to " process, practice, and 
** pleading " in their ordinary sense, and which may well be altered 
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and amended from *' time to time^" than to provisions which confer 
new remedies and enlarged jurisdiction. This is made more 
apparent when it is considered that the reference to the provisions 
of the Common Law Procedure Acts is immediately followed by 
the words, ''and rules of pleading and practice on the Flea 
** side of" the said Court as may seem to them expedient for 
making the process, practice, and mode of pleading on the 
Bevenue side of the said Court as nearly as may be uniform with 
the "process, practice, and mode of pleading" on the Plea side of 
the said Court I can readily understand that the Legislature 
may have entrusted ''to the Lord Chief Baron and two or more 
" Barons " power to make rules and orders, and to apply and 
adapt such provisions of the Common Law Procedure Acts, and 
such rules of pleading and practice as affect " process, practice- 
" and the mode of pleading," so as to carry into effectual opera, 
tion the alterations in the practice and procedure of the Bevenue 
side of the Court of Exchequer introduced by the Act But I 
cannot understand the policy of intrusting to the Lord Chief 
Baron, and two more Barons of that Court, the power to determine 
whether or not the Court of Error in the Exchequer Chamber 
and the House of Lords shall have jurisdiction to entertain an 
appeal against a judgment of the Court of Exchequer in granting, 
or refusing, or discharging a rule for a new trial. The limited 
power to make rules and orders conferred upon the Judges by the 
Common Law Procedure Acts required for its exercise a quorum 
of eight, of which the three chiefs of the Courts were to be 
members; but, according to the argument of the Attorney 
General, the present Act has conferred this most unusual and un- 
precedented authority to legislate for the Court of Error and the 
House of Lords upon a bare majority of the Barons of the 
Exchequer. I cannot adopt that view ; and inasmuch as I cannot 
consider the rules of the 4th of November, as warranted by the 
statute 22nd and 23rd Victoria, I come to the conclusion that we 
have no jurisdiction to proceed with the appeal, and that it must 
therefore be dismissed. If I am wrong in the opinion which I have 
formed, and the rules are really authorized by the Statute, the 
House of Lords will, by virtue of the very rules in question, have 
power to give the judgment which we ought to have given. 

Mr. Justice Blackburn. — In this case the defendant in a case on 
the Bevenue side of the Court of Exchequer has obtained a verdict 
at the trial ; a rule to set aside that verdict, and grant a new trial 
on the grounds of misdirection, has been obtained in the Court of 
Exchequer, and, after argument, discharged. The Attorney 
General has come to this Court, treating it as a Court of Appeal 
from the Court of Exchequer on this matter, with the object that 
we should inquire into the grounds of the decision, and, if satisfied 
that the Court of Exchequer ought to have made the rule absolute, 
that we should now do so, and set aside the verdict obtained for 
the defendant The defendant has objected to our jurisdiction to 
entertain the cause, contending that we are not a Court of Appeal 



61 



from the Exchequer on this matter^ that the decision of the Court 
of Exchequer is final, and that he has a right, in point of law^ to 
retain his verdict undisturbed. 

I am, I thinks as a Judge, bound to form my opinion on this as 
a matter of law, and to deliver judgment according to what I think 
is the law, without inquiring whether the result, as affecting this 
particular case, is satisfactory or not ; and after considering the 
case carefully, I have come to the conclusion that the defendant is 
right on this point, and that we have no power to interfere with 
the verdict. 

The whole question depends upon the construction of the 
22nd and 23rd Victoria, chapter 21. That Act does not itself give 
the power of appeal ; but it contains a section, the 26th, which 
gives power to the Lord Chief Baron, and any two or more Barons 
of the Court of Exchequer, from ^' time to time, to make all such 
** rules and orders as to the process, practice, and mode of plead- 
** ing on the Bevenue side of the Court, and as to the allowance of 
*^ costs, and for the effectual execution of this Act, and the inten- 
^' tion and objects thereof, as may seem to them necessary and 
** proper ; and also from time to time, by any such rule or order, 
** to extend, apply, or adapt any of the provisions of the Common 
*' Law Procedure Act, 1852, and the Common Law Procedure 
** Act, 1854, and any of the rules and practice on the Plea aide of 
** the said Court, to the Kevenue side of the said Court, as may 
^' seem to them expedient for making the process, practice, and 
" mode of pleading on the Revenue side of the said Court, as 
** nearly as may be, uniform with the process, practice, and mode 
** of pleading on the Plea side of such Court." 

In intended pursuance of this power, rules have been made in 
last Michaelmas term, of which the following seem to me material. 
By the 2nd rule an appeal is allowed in such cases as the present. 
By the 3rd, the Exchequer Chamber and the House of Lords are 
constituted Courts of Appeal for that purpose. By the 7th, it is 
prescribed that the Court of Appeal shall give such judgment as 
ought to have been given in the Court below ; and by the 8th, 
the Court of Appeal shall have power to adjudge payment of costs, 
and to order restitution, and they shall have the same powers as 
the Court of Error in respect of awarding process and otherwise. 

If the Chief Baron and Barons of the Exchequer had power 
given them by the statute to make enactments to the effect just 
stated, then, no doubt, the appeal lies, and we ought to hear it. 
Each of the rules I have above quoted is a transcript of a provision 
in the Common Law Procedure Act, 1854 ; by sections 35, 36, 41, 
and 42 of which Act these powers are given to the House of 
Lords and the Court of Exchequer Chamber in all civil suits 
between subject and subject, including those that originate on the 
Plea side of the Exchequer, as well as those originating in the 
Queen's Bench, Common Pleas, Common Pleas of Lancaster, 
and the other Courts of Records to which the Common Law 
Procedure Act, 1854, applies; and if the true construction of 
the 22nd and 23rd Victoria, chapter 21, section 26, is that the 
Lord Chief Baron and two or more Barons can apply any of the 
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JuxNSMBNT. proTisions of the Common LaT Procedure Act, 1854, to all suits 
Mr^jTtie ^^^^^ originated on the Revenue side of the Court of Exchequer 
BlacAbum. ^^ ^^ stages, after the litigation has passed out of the Court of 
— Exchequer, as well as while still in the Court of Exchequer, no 
doubt that power has been exercised. Certainly a power so 
extensive as this is not one which one would expect to find 
given to the Judges of any Court The regulation of the process, 
practice, and mode of pleading in any Court involves a great many 
questions of detail, and therefore may properly be delegated by the 
Legislature to some one ; and when it is delegated at all, the power 
is naturally confided to the Judges of that Court. But it seems 
highly improbable that the Legislature should intend to delegate 
to any one a discretionary power to determine whether the Exche- 
quer Chamber and the House of Lords should or should not have 
a new jurisdiction which they had not before, — to prescribe to the 
Exchequer Chamber and the House of Lords how they should 
exercise that jurisdiction, — and to give to the Exchequer Chamber 
and the House of Lords new powers of awarding process to enforce 
this jurisdiction. Whether these things should be done or not is a 
question of principle, which the Legislature ought to determine for 
itself. Still less likely is it that they would delegate this power to 
the Judges of one Court, to be exercised from time to time without 
any limit as the time within which the power was to be exercised. 
It was perfectly competent for the Legislature to do so ; but before 
construing the Act in such a way as to produce this startling result, 
we ought to see the intention to do so pretty clearly expressed^ 
Now section 26, in terms, gives power to the Barons to apply the 
provisions of the two Common Law Procedure Acts to the pro- 
cess, practice, and mode of pleading on the Revenue side of the 
Court of Exchequer, with the purpose of making it, as nearly as 
may be, uniform with the process, practice, and mode of pleading 
on the Plea side of the Court of Exchequer. These words seem 
to me to show an intention to confine the power to the process, 
practice, and mode of pleading in that Court, and whilst the cause 
is before that Court. I do not think that in any fair and ordinary 
construction of language the judgment of the House of Lords, 
reversing or afiSrming the judgment of a Court below, or the 
award of process by the House for the purpose of enforcing their 
judgment, can be considered part of the process, or practice, or 
mode of pleading of that Court below. I think that it would be 
a great strain upon the words to construe them so as to include 
such matters in them ; and, as I have already said, I think that it 
is so improbable that the Legislature meant to include them in the 
power given to the Lord Chief Baron and the Barons, that the 
intention ought to be clearly shown. 

Hitherto I have only referred to the 26th section, and reasoned 
as to its construction from the terms of that section alone ; but 
when we look at the whole Act of the 22nd and 23rd Victoria, chap- 
ter 21, and construe section 26 as apart of the whole statute, I think 
that, according to the ordinary rules of construction of a statute, 
it becomes clear that the Legislature did not intend to give the 
power of appeal in cases on the Revenue side of the Exchequer. 
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Before the Common Law Procedure Act of 1862, a writ of Judombnt. 
error might issue to remove the record of a cause in the Exche- 
quer, whether it was on the Plea side or the Bevenue side of that 
Court, and the Court of Error might examine into any errors 
apparent on the record, but nothing else. In suits between sub- 
ject and subject, a further power had been given to tender a bill 
of exceptions, and thereby to annex to the record a statement of 
the direction of the Judge to the jury, and thereby to bring any 
alleged misdirection before the Court of Error; but that power 
had not been given in suits in which the Crown was a party, and 
consequently not in proceedings on the Revenue side. The Act of 
1852 made many alterations m the form of the writs of summons 
and execution, and other matters properly called process, and 
also in the practice and also in the mode of pleading ; and it also 
contained a series of enactments, beginning with section 146, as 
to error, and the manner in which, after error has been brought, 
the proceedings are to be conducted in the Court of Error. The 
Attorney General argued that because the preamble of the Act 
of 1852 recited that it was expedient that the process, practice, 
and mode of pleading of the Superior Courts should be rendered 
more simple and speedy, therefore the enactments relating to error 
in that Act must relate to process, practice, or mode of pleading. 
I think Sir Hugh Cairns gave the true answer when he said that 
in all Acts were many provisions going beyond the scope of the 
preamble, which merely pointed out the principal object of the 
Legislature. He also argued that there was a necessity for the 
more extensive construction of section 26, in order to work 
the provisions as to the mode of proceeding in error. I think this 
is not so. In the 22nd and 23rd of Victoria, chapter 22, by 
section 18, the Legislature make an enactment equivalent to sec- 
tions 146 and 147 of the Common Law Procedure Act of 1852; 
but when they come to section 148, there is a difference made, 
which I think is very important. By the Common Law Procedure 
Act, 1852, section 148, it is provided that "a writ of error shall 
*' not be necessary or used in any cause, and the proceeding in 
*' error shall be a step in the cause, and shall be taken in 
*' manner herein-after mentioned." The 19th section of the 
22nd and 23rd Victoria is in the same precise words till it 
comes to the manner in which error shall be taken, that is, 
to be ** in manner and subject as '' (a word I presume in- 
serted by a clerical error) ** to such terms and conditions as to 
** giving bail or security as may be directed by any rule or 
'^ order made by the Barons under this or any other Act," &c. 
It seems to me that the express power here given to the Barons 
to regulate by rule the manner in which error shall be taken, 
not only puts an end to the last-mentioned argument of the 
Attorney General, but also affords a strong argument that the 
Legislature did not suppose that the power to do so was in 
eluded in the power given by section 26. Again, the Common 
Law Procedure Act of 1854, by section 32, allowed error to 
be brought upon a special case. The Legislature, in the 22nd 
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and 23rd Victoria^ chapter 21^ section 10^ enact the same thing 
in the same words ; and in section 20 the power to tender a bill 
of exceptions is expressly given. We find the Legislature pro- 
viding by express enactment for error on a special case, for 
making error a step in the cause, and for a bill of exceptions. 
The power of appeal was created by the Act of 1854, section 
35, and those following it; it is a different kind of proceeding 
from error, and it is nowhere expressly mentioned in the 22nd 
and 23rd of Victoria, chapter 21. There were four matters, and, 
80 far as I know, only four^ in which the mode of questioning in 
a Court of Error the decision of the Exchequer on a matter 
arising on the Plea side, differed from the mode of questioning its 
decision on a matter arising on the Revenue side. When the 
Legislature expressly enact that three of those shall apply 
to the Kevenue side, it seems to me to afford a strong 
argument that the Legislature did not intend the fourth, 
namely, the power of appeal, to apply to them. Expressio 
unius est exclusio alterius. Surely the spirit of that maxim 
applies here. It was said by the Attorney General, when 
pressed by this argument, that it might be that the Legislature 
thought it quite certain that error on a special case was expedient, 
and therefore enacted expressly that it should be, but that they 
were not sure whether the power of appeal would be expedient, 
and so delegated to the Lord Chief Baron and the Barons the 
power to determine that for them. Such humility on the part of 
the Legislature as this, amounting to an admission of their incom- 
petency to determine a point, not of detail but of principle, is con- 
ceivable ; but I cannot think it so probable as to justify me in 
straining the words of section 26 out of their ordinary sense, for 
the purpose of making them express such humility. It seems to 
me that a far more natural solution is afforded by what my brother 
Bramwell stated in the Court below (page 14). It appears from 
what he says that the officers of the Revenue thought that the 
power of appeal was inexpedient. It has been assumed rather 
hastily, both in the Court of Exchequer and in this Court, that 
this was an unreasonable thought, and that when it was determined 
that a bill of exceptions might be tendered, it ought to have 
foUowed, as of course, that an appeal should be given. But it is to 
be recollected that Revenue cases are confined to the Court of 
Exchequer, and that consequently the members of that Court 
acquire in Revenue matters an experience not possessed by the 
Judges of the other Courts ; but the trials at Nisi Prius on 
Circuit are now before any Judges. It might, therefore, be 
reasonably expected that the comparatively inexperienced Judge 
would readily reserve points for the more competent tribunal; 
and it might be thought, that if an appeal were given wherever 
a point was reserved, there would be delay and vexatious 
litigation, to the detriment of the Revenue. Consistently with 
this, it might be thought that a bill of exceptions would seldom 
be tendered, except on some point on which the opinion of 
the Court of Exchequer was already known, and which was 



65 



of Importance. I do not say that these suggestions are goodj 
but only that they are plausible enough to make it fai* from 
I improbable that the officers of the Revenue had influence enough 
to cause the Bill to be prepared with the deliberate intention not 
to give the power of appeal. However this may be, I think, for 
the reasons I have given, that the true legal construction of the 
Act is, not to give that power. 

Entertaining this view of the law, I am bound (with whatever 
regret as to this particular case) to sav, that I think that this Coui t 
ought not to hear the appeal. I think, however, that we ought 
not to do anything which can in the least impede the taking of 
this Appeal to the House of Lords. I think our judgment should 
be, that the Appeal be dismissed. If the Attorney General is 
right in saying that we are bound to give the judgment which the 
Court of Exchequer ought to have given, the judgment I propose 
would be erroneous, and on appeal the House of Lords would set 
it right, and (as, on that supposition, the House would be bound 
to do,) pronounce the judgment which this Court ought to have 
pronounced. 

Mr, Justice Willes. — I am of opinion that an appeal well lies in 
this case, and that the present appeal ought not to be dismissed. 
Of course, for the purpose of founding any proceeding by way of 
appeal against the judgment of one of the Superior Courts of Law 
at Westminster, it is necessary to produce statutory authority ; 
and I am of opinion that there is statutory authority for this 
appeal in the 26th section of the 22nd and 23rd of Victoria, 
chapter 21, and for the action which the Barons of the Court of 
Exchequer have taken upon that section by making the rule 
extending the power of appeal granted between subject and subject 
in the Common Law Procedure Act of 1854, to cases on the 
Revenue side of the Court of Exchequer as between the Crown 
and the subject. Of course this question depends altogether upon 
the construction of that 26th section ; and many objections have 
been taken to applying it to the support of the rule made in the 
Court of Exchequer in the present case. 

With respect to the objection that that rule, so construed, 
would be a delegation of legislative authority, I think that 
must fail in the mind of any one who considers the numerous 
instances of a similar delegation within the experience of us all. 
The course of pleading, for instance, in the Courts which I misiy 
call Courts of first instance, was always considered to be as much 
a part of the law of the land as any substantive rule for determining 
a right of property or any other right ; and it was always held that 
such a law could not be changed without the authority of Parlia- 
ment, and yet the noble and learned framer of the Act known as 
Parke's Act, the 3rd and 4th William the Fourth, chapter 42, 
conferred iipon the Judges the power in effect of legislating with 
respect to such a portion of the law of the land. It is true that 
the power given in that Act was subject to the rules being laid 
for a cei;tain period before Parliament. But inasmuch as Parlia- 
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ment, without the Crown, could not make a law, — inasmuch as 
Parliament constitutionally could not give its assent to an Act of 
Parliament simply by having the paper upon which the Bill was 
written or printed laid before it, and inasmuch as in form and sub- 
stance the assent of the Crown could only be given when both 
Houses of Parliament were present, in effect the power of legis- 
lating was given to the Judges with respect to such portion of the 
law. I conceive that the right of appeal is no more important a 
part of the law, and, indeed, it is less important because it is 
resorted to in rare cases, than the form of proceedings which take 
place every day in the Superior Courts, and by means of which the 
rights of subjects are ascertained and enforced. Now after referring 
to such an instance as that one is almost ashamed to refer to the 
numerous cases in which towns and other local communities are 
allowed to determine by the voice of a majority whether certain 
Acts of Parliament for local government shall or shall not have 
power within the limits in which the inhabitants reside ; and to 
make amends for referring to such an instance, I shall content 
myself, for a proof that the delegation of legislative power is no 
objection, with referring to the 228th section of the Common Law 
Procedure Act of 1852, by which Her Majesty in Council was 
authorized to direct that all or any part of that Act of Parliament, 
making very great changes indeed in the law, should apply to all 
or any Court or Courts of Record in England or Wales, and that 
without any authority of the House of Lords or the House of 
Commons. 

So much with respect to the delegation of legislative power. 
I shall now turn to the section itself, and endeavour to ascertain 
whether that section does delegate to the Barons of the Exche- 
quer the power of making such a rule as they have made in the 
present case. I am of opinion that it does. Assuming that there 
is nothing in the objection that Parliament cannot delegate its 
authority to this extent, in which I think it is proved that there 
is nothing having in view the instances of delegation to which 
I have referred, is there a delegation of such a power as 
has been exercised in the present case. At this stage of 
the argument I am entitled to assume, as was put by the 
Attorney General in his argument, that instead of delegating the 
power to the Court of Exchequer, and the Court of Exchequer 
exercising such power, the Legislature had made this enactment 
themselves ; and then all I have further to do is to see whether 
the 26th section is large enough to cover the extent of the rule 
made by the Court of Exchequer in terms, assuming such a rule 
to have been made in the form of an enactment by the Legislature 
itself. Now for the purpose of testing that, I must strike out the 
word "any," "any of the provisions of the Common Law Proce- 
" dure Act, 1852, and the Common Law Procedure Act, 1854," 
and I must read " such of the provisions of the Common Law 
" Procedure Act, 1852," and so on, and I must strike out *^ as may 
" seem to them expedient f because I am now assuming that it 
appears to the Legislature to be proper — as may seem to them 
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expedient for making the process, practice, and mode of pleading Judoicewt. 
on the Revenue side of the Court of Exchequer the same as that on ^ "^7"#.' 
the Plea side. Well then, if the enactment be " to extend, apply, and wms. 

*' adapt such of the provisions of the Common Law Procedure Act 

** of 1854," which is the Act with which we are dealing, as are 
proper for ** making the process, practice, and mode of pleading on 
" the Revenue side of the said Court as nearly as may be uniform 
*^ with the practice, process, and mode of pleading on the Plea side 
** of such Court," — to deal with such an enactment, all you have to 
do is to ascertain whether the process, practice, and mode of pleading 
on the Revenue side of the Court do include proceedings by way 
of appeal on that side of that Court. I own that upon the best 
consideration which I can give to the matter I am of opinion that 
they do, not only from one's experience with respect to the prac- 
tice of the Court, which has always been considered to include 
error and now appeal, but also upon the terms and out of the enact- 
ments of this Act itself. First of all, with regard to the experience 
of us all, with respect to practice, for of course the mode of pleading 
is out of the question, and I pass over process, because it has a tech- 
nical meaning, such as has been put upon it in Comyn's Digest, title 
" Process." It relates to writs, either original or judicial writs of 
mesne process, or writs of execution ; and I, therefore, do not place 
any reliance npon the use of the word " process ;" but coming to 
** practice," — ^^^ practice" is not a term of art. *' Practice'' is a 
word applying to all the proceedings by which a cause is brought 
to judgment and execution; and it is impossible to dispose of 
the subject of the practice of the Court without disposing of 
all the steps which may be taken before the judgment of the 
Court is carried into execution. And accordingly, looking at 
the question as a popular or as a professional one, if I take 
up any of the recognized books of practice of these Courts, 
I find that one of the heads in such a work will be the 
head of "error." Error will be considered, and now, since 
the recent alterations. Appeal will be considered ; otherwise such 
a word would be, as it were, maimed of an arm or a leg. A 
member of the practice of the Court is the proceeding by which 
the judgment of the Court may be stayed, and the execution of 
the Court put off until it is determined whether the judgment 
pronounced by the Court is right or not. The understanding to 
be gathered from works with respect to practice is this, that a 
proceeding by way of error or appeal is part of the practice on 
the side of the Court in which the process originates. I think it 
necessarily must be so now, because we are all aware that as a rule 
no Court possesses any jurisdiction over the subjects of the Queen 
without the writ of the Queen. Neither this Court nor the 
Court of Exchequer has any power to proceed, unless upon the 
express authority of an Act of Parliament, without the process 
of the Queen; and accordingly the jurisdiction of Courts of 
Error, before which appeals were formerly brought exclusively, 
was initiated by the Queen's writ of error out of Chwicery. 
That is abolished, and the only process under which the Court 
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JuDOMBNT. acts now, from the beginning to the end of any proceeding, is 

Mr'T^He * proccss which is sued out in the Court of first instance, the 

WiOes. * execution or the stay of execution of which process is the object, 

of course, of every proceeding in error in any cause. In modem 

times, an appeal has been substituted, as being found more con- 
venient than a writ of error. The appeal takes the place of the 
writ of error, and indeed more peculiarly appeal is a proceed- 
ing in the Court below, upon whichever side the process is 
commenced. There is no record in the Court of Appeal ; — the 
appeal is a mere information, without any formal process to the 
Court which is substituted for the first Court, of what has taken 
place there, with a view to have a decision without being 
tampered by the technical forms which affected the proceeding 
in error. So much with respect to the meaning of the word 
** practice,'* as understood in the profession. 

With respect to the Act itself, I apprehend that, as was sug- 
gested on Saturday by my brother Williams, this 26th section is 
framed with express reference to the amendments in the Law in- 
troduced by the Common Law Procedure Acts. As already 
pointed out, the first Common Law Procedure Act was founded 
upon the report of a Commission to improve the process, practice, 
and mode of pleading in the Courts of Common Law at West- 
jninster. The recital of the Act is that that was its object, and 
its only object ; and that Act includes proceedings in error. The 
second and third Common Law Procedure Acts followed. The 
second Act is headed, "^^ An Act for the further amendment of 
** the process, practice, and mode of pleading in, and enlarging 
** the jurisdiction." I need hardly observe that that latter clause 
applied only to the attempt which was made, and made to a great 
extent unsuccessfully, by the framers of those two Statutes, to 
extend to the Common Law Courts an equitable jurisdiction, and 
that it had nothing whatsoever to do with the proceedings in 
error or appeal. In truth, appeal was not an extension of juris- 
diction, but only the substitution of a more convenient mode of 
obtaining the opinion of a Superior Court And unless the Legis^ 
lature is to be considered as having stultified itself in the first 
Common Law Procedure Act, by reciting an improvement in the 
practice of the Courts, and then proceeding to make various 
enactments with respect to error, not only affecting the Courts 
of first instance, but affecting the Courts of Error also, and 
touching even the powers and jurisdiction of the House of Lords, 
I am at a loss to see why «* practice" in the 26th section 
should not be construed to extend to the mode of taking the 
opinion of the Court of Error on appeal before the execution 
issues from the Court in which the proceedings commenced. And 
I apprehend that that is quite as much a part of the practice of the 
Court of first instance as is, in the case of these Kevenue pro- 
eeedings, the trial of the issues arising on a record out of the 
Court of Exchequer in the Court of Nisi Prius at the Assizes, 
which we all know is a Court whose jurisdiction is created in as 
'drgferent a manner, and is in itself in every way as distinct from 
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the Court at Westminster as is the Court of Exchequer Chamber^ 
or the Court of Appeal. 

It is said, however, that this construction is excluded by certain 
clauses of the Act ; and it is said that it is excluded by the fact 
of the Legislature having given in certain cases a right of error 
and appeal, and having omitted the case in question, and by the 
supposed absurdity of the Legislature intending to give a right of 
appeal in a case which it has not expressly mentioned. I apprehend, 
vnth the greatest deference to those who are of that opinion (and no^ 
body has better learnt how necessary and how just that deference is 
than myself), that that argument may be retorted with double force 
upon those who assert that the right of appeal in this particular case 
is excluded by a right of appeal being given in the cases mentioned 
in the Act. Because not only will this be found to be a case of 
appeal, ejusdem generis^ but it will be found that the cases in 
which appeal is granted by the Legislature first of all are cases 
in which the special interference of the Legislature was necessary ; 
because under the 26th section such a power could not have been 
given ; and, secondly, that at least one of those cases of appeal is 
a peculiar one, and belonging to the Revenue jurisdiction only. 
Now I may at once refer, in support of that suggestion, to the 
15th section. That section gives an appeal in a case in which an 
appeal was never known before; — not even known in those 
Courts to which the Act of 1854 in terms applied, because it 
gave an appeal upon a rule. It is unnecessary that I should say 
more than that, or go into any discussion of the form of pro- 
ceeding under which the Court of Exchequer has Revenue juris- 
diction upon a rule. It is a summary process without a writ, 
and it is enough to say that it is a case in which no appeal 
had ever previously been allowed ; and therefore an appeal is 
granted, and granted distinctly in a case which goes far beyond 
any that was contemplated in the Act of 1854. I rather collect 
from that that the Legislature thought that appeal was a remedy 
which should be extended and enlarged. With regard to the other 
cases in which an appeal might lie under the Common Law Pro- 
cedure Act, the first of them is to be found provided for in the 
22nd and 23rd of Victoria, chapter 10, where I observe that the 
Attorney General is included under the general expression of 
** the parties." That was an appeal upon a special case agreed to 
between the parties, including the Attorney General, on behalf of 
the Crown. In such a case no intervention of the Court was 
necessary. The Crown is sufficiently protected by the Attorney 
GeneraFs having the power of preventing such an appeal by 
refusing to give his consent to the special case upon which it 
might be brought. The 17th sectign is a very remarkable one, as 
it appears to me, because before that Statute, up to the Act of the 
2nd and 3rd of the Queen, chapter 22, no cause out of the 
Exchequer could have been tried at Nisi Prius without a commis- 
sion. That Act abolished a commission in all cases between subject 
and subject This Act, by the 17th section, reduces the Crown 
to the same condition as the subject in that respect ; and it allows 
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the Justices of Assize a distinct Court from the Court of Ex- 
chequer to try Revenue cases without any commission. The 19 th 
section is one which requires a remark. It is the section abolish- 
ing a writ of error ; and then it goes on to enact that ** the pro- 
*^ ceeding in error shall be a step in the cause^ and shall be t^en 
** in manner and subject as to such terms and conditions as to 
** giving bail or security as may be directed by any rule or order 
" made by the Barons.*' Why? Because the provisions of the 
Common Law Procedure Act^ following the Statute of Elizabeth^ 
were not applicable to the case of the Attorney General ; because 
it was thought, no doubt^ an absurdity that the Attorney General 
should enter into a recognizance^ or that any security should be 
given by him ; and accordingly it was necessary that there should 
be rules by which the law applicable to parties should be modified ; 
and that to me seems quite a sufficient reason why this provision 
as to the abolishing of a writ of error should be speciaUy intro- 
duced into the Act. And, moreover, I think, with reference to 
the 27th section^ that such a section as the 19th was necessary, 
because it enacts that ^^ new or altered writs and forms of pro- 
ceeding " shall be framed by the Barons, but it does not give the 
Barons a power which would include the abolishing of the Queen's 
writ of error. The introduction of the 19th section appears to 
me to be fully explained in that way. 

Then comes the section with respect to a bill of exceptions ; 
and that, of course, was necessary, because the right to a bill of 
exceptions is founded upon the Statute of Westminster the 
Second, and not upon the first or second Common Law Pro- 
cedure Act, and therefore an express section was necessary. This 
being so explained, I apprehend that the introduction of such 
an enactment by the Legislature strongly fortifies the portion 
which I take, because it shows that the L^islature intended to put 
the Crown in the same condition as the subject in every respect in 
which that course could be taken. 

But now comes the question of an appeal upon a rule for a 
new trial, which may be without the leave of the Court when it 
is divided, and without the leave of the Attorney General. Why 
should that discretion be vested in the Barons of the Court 
of Exchequer, and why should it be for them to say that appeal 
should lie in such a case ? I own that I see no difficulty in an- 
swering that question, because I conceive that the appeal upon 
a special case after the argument of a new trial is only a more 
convenient mode of raising a question which could have been 
raised upon a bill of exceptions. Am I right in saying 
that you could raise under a bill of exceptions the sort 
of question which is desired, so for as I can judge from 
the proceedings to be raised here? I am of opinion that you 
can. It is said ordinarily that you cannot except to non-direc- 
tion; that is to say, to the Judge not having directed upon 
a particular point. That is so, ordinarily, no doubt, and if 
it were not so^ a Judge could never select the point which he 
perceives to be the only ^eal one in dispute, and leave that 
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alone to the jury^ disembarrassing tbeir minds of what has Judoxbnt. 

become immaterial for them to consider, because it has either 

expressly or tacitly been admitted. Such was the ruling of the 

House of Lords in a case which is cited so frequently, the case of 

Anderson t. Fitzgerald (4 House of Lords, 484). But it would be 

quite a mistake to suppose that if a Judge, having omitted to state 

a proposition which ought to be stated in the affirmative or in the 

negative, states or omits to state a point of law to the jury, so 

as that they may be misled as to facts of the case, which it was 

material for them to consider, and counsel calls the attention of 

the Court to that omission, and the Judge declines to correct the 

impression which has been produced by the omission and by his 

silence upon the subject— it would be a mistake,! repeat, to say 

that a bill of exceptions may not be tendered. In order to 

tender a bill of exceptions upon an omission the counsel must 

call the attention of the Court to it, and it must be the omission 

of a direction in point of law which may induce the jury to look 

to facts which they ought to consider as irrelevant, or to omit 

from their minds facts which they ought to consider important. 

And such was the opinion of the Judges in the recent case of 

Macmahon against Leonard, 6 House of Lords, 996. Mr. Justice 

Wightman, in deliverii^ the opinion of the Judges in that 

case in the House of Lords (page 996), so laid down the law, 

with the assent of all the Judges who were then present; 

and I repeat, therefore, that those points which may be taken 

at the trial by a bill of exceptions, if the exceptions are properly 

framed, may be taken, and none other that I know of, upon 

the argument of such an appeal. If the Statute with respect 

to l^s of exceptions had directed, as we know it does in one 

part of the kingdom, that the exceptions should first be argued 

before the Court of first instance, and should afterwards go to 

the Exchequer Chamber, this would be nothing more than, in 

substance, changing a proceeding by bill of exceptions, which is 

full of expense and technicality, into a simpler and more beneficial 

proceeding by way of appeal against the ruling of the Court upon 

a point which might have been raised at Nisi Prius upon a bill of 

exceptions. 

The Court of Exchequer seems to me, therefore, in making this 
rule, to have been authorized by the 26th section, and to have kept 
strictly within its provisions ; and the rule appears to me to be 
a rule with regard to the practice of the Bevenue side of the 
Court, and not exceeding the jurisdiction which the Legislature 
intended to confer upon the Court of Exchequer, to which exclu- 
sively are confided those complicated and unusual cases, pro- 
ceedings in rem, — raising questions that would not arise between 
subject and subject in the other Courts. I think this appeal is 
competent, and that we ought to proceed. 



Mr. Justice Crompton. — The question before us in this case is, 
whether the Chief Baron and three Barons of the Court of Ex- 
chequer had authority^ by a general rule made by them under the 
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26th section of the Queen's Kemembrancer's Act^ to give to partie^ 
litigant on the Bevenue side of the Exchequer an appeal against 
the decision of the Court upon a rule for a new trial upon matter 
of law arising at the trial. It was not contended on the part of 
the Crown uiat any such appeal existed independently of that 
Statute ; nor was it, nor could it be pretended that such right of 
appeal was directly given to the parties by that Statute, which 
regulates proceedings in error, and gives in distinct and express 
terms the right of appeal in several cases where the Legislature 
thinks it ought to exist. The Attorney General was, therefore, 
obliged to insist upon a supposed delegation to the Barons of the 
power of creating such appeal by virtue of the 26th section of 
the Act. No doubt the Legislature might, had it so pleased, 
have given such a power of creating such appeal to this 
Court, and ultimately to the House of Lords ; but it certainly 
would be a new and unusual course of legislation, in creating a 
new statutory appeal. Parliament has frequently delegated powers 
of making rules as to pleading and practice, and hais authorized 
persons interested in particular localities to adopt the provisions 
of particular Acts of Parliament; but, as far as I know, 
this is the first time that a power of creating an appeal has been 
entrusted, if it has been entrusted, to the Court from whose deci- 
sion the appeal is to be ; and the general rule that an appeal, the 
creature of a Statute, must be very distinctly and unequivocally 
given, seems to me to apply still more strongly to the supposed 
power of creating such appeal. I cannot think that the power of 
creating such an appeal is given to the Barons by the 26th section. 
In the earlier parts of the Act, provision is distinctly iaind 
expressly made for creating appeals in some cases, and for regu- 
lations as to the matters of error and appeal, where the Legis- 
lature thought that such appeals should be made, and that such 
regulations were desirable; and in giving such appeals, and 
making such regulations, and in introducing such provisions of 
the Procedure Acts, and in making them applicable to cases on 
the Revenue side of the Exchequer, they seem carefully to have 
abstained from giving the right of appeal from decisions of the 
Court on motion, although such right of appeal is given expressly 
by the Procedure Act of 1854 in civil cases in the same set of 
clauses from which they selected some for giving rights of appeal 
in other cases. The Legislature may possibly have thought it 
better not to give so much facility to appeals in cases for the 
breach of customs and excise laws as might operate as a tempta- 
tion to parties to bring forward appeals, in many cases for the 
purpose of delay and vexation, especially when the Court pecu- 
liarly conversant with Bevenue matters had decided upon them. 
They certainly appear to have abstained, probably upon some 
such ground, from inserting provisions for such an appeal where 
we should have expected them to be found, if so intended ; and 
this makes me think it the less likely that they would delegate 
the power of creating such appeal to the Barons. 

It was contended that the Legislature^ by the use of the words 
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*' process^ practice, and mode of pleading '' in the 26th section 
must be taken to include the right to appeal, as those words are 
used in the preamble and in other parts of the Procedure Acts, 
and that as the later Procedure Act contains provisions for appeals 
on motions, the words in question must be taken to have a statu- 
tory meaning, and to include therein such right to appeal, and 
that such right is either process, practice, or mode of pleading, when 
used in the subsequent Act. I agree, however, with Sir Hugh 
Cairns, that it would be a very unsafe construction to infer from 
the preamble or recital of a Statute that it contains all which the 
Statute refers to, and that the Statute contains nothing more than 
what may be said to be included in the recital or preamble. As 
observed by Sir Hugh Cairns, it may contain all that is in the re- 
cital and preamble, and something more, as a right to a new statutory 
appeal. It seems to me that the 26th section refers to process, 
practice, and mode of pleading in the ordinary sense of those 
words, and that they cannot fairly be construed as intended to in- 
clude the right of appeal, especially in a Statute where various rights 
of appeal are given before by express words. The words following 
the first branch of the section give power *' from time to time by 
** any such rule or order to extend, apply, or adapt any of the 
** provisions of the Procedure Acts, and any of the rules of plead- 
*^ ing and practice on the Plea side of the Court to the Be- 
** venue side of the Court ^ ; but this general power is qualified 
by words plainly applicable to the whole of the preceding powers 
as to adapting the provisions of the Procedure Act. Those 
words are : '^ as may seem to them expedient for making the 
'^ process, practice, and mode of pleading on the Revenue side of 
** the said Court as nearly as may be, uniform with the process, 
** practice, and mode of pleading on the Plea side of such Court." 

The whole section seems to me clearly intended to give powers 
to make rules respecting process, practice, and pleading. It is 
analogous to the provision in many cases for Courts to make 
rules as to their own process, practice, and pleading. It refers to 
the rules of pleading and practice, and, as I think, to the pro- 
visions of the Procedure Act, so far as relates to process, practice, 
and pleading. The words ** from time to time " appear to apply 
to cases like those where the Courts are empowered to make rules 
for the purposes of pleadings, amendments, time for pleading, 
writs, processes, and the like, and not to be so applicable to the 
case of giving a new right of appeal, — which, I agree with the 
Attorney General, could hardly be intended to be given one day, 
and taken away or altered on another, as might well be the case 
with mere rules of practice or pleading, which might be found 
inconvenient and altered again. 

Another argument urged upon us was, that as the bill of ex- 
ceptions was given by the Act, the Appeal on Motion was only a 
new kind of practice and mode of obtaining the same result. I 
cannot think that the giving a bill of exceptions to correct a 
mistake made at the trial by a single Judge, who may by the Act 
in question be the Judge of another Court, is at all the same thing 
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jTmaam. aa giying an appeal against the decision on motion of the Court 

Mr'lhtsHce pu^Msnlarly conversant with matters of Revenue ; and though in- 

Crompimt. many eases a question of law might be raised in both methods, 

they would be raised with very different incidents to the parties. 

The bill of exceptions which could formerly be used only on 
writ of error, and since the Procedure Acts can only be used on 
suggestion of error, is an expensive and troublesome remedy seldom 
resorted to, except on important and fitting occasions ; and it may 
well be that the Legislature has given that remedy, and purposely 
abstained from encouraging appeals in the smaller matters of the 
breach of the Excise and Custom Laws^ which so frequently come 
before the Court of Exchequer. There certainly has been some 
ground for eompliuning of the number of appeals which have 
been, brought under the provisions of the Procedure Act from 
decisions upon motions in the Common Law Courts ; and, from 
what passed in the Court below, there seems to have been some 
fear of the consequences of extending this provision to proceed- 
ings on the Bevenue side. It is sufficient, in my mind, as to this 
argument, to say that the bill of exceptions and the new appeal 
from decisions on motions is not the same remedy ; nor can the 
one, I think, be fairly treated as process or practice by which to 
carry out the other. 

I think that the words process, practice, and pleading, in the 
26th section, eaonot, without great straining, be construed as 
delegating the power of creating a right to appeal. The right of 
a]^>eal can hardly be procesa or pleading ; and as to the word 
^^ practice, '' I cannot help thinking that there is a great diffen>nce 
between the machinery of the appeal and the right of appeal. The 
former might with less difficulty be called '^ practice," but I have 
great difficulty in seeing how the giving a. right to appeal is 
** practice." 

The power given to eight Judges to make pleading and practice 
rules in ordinary actions could never have been imagined to give 
any power of creating an appeal ; and it seems to me, from the 
reference in the Queen's Bemembrancer's Act, section 26, to those 
prior rules, and from the qualifications limiting the power of 
adopting the provisions of the former Acts to the purposes of 
practice, pleading, and process, and from the other reasons I have 
referred to, that I cannot say that the Legislature has, by the 26th 
section, delegated to the Barons any such power as that contended 
for. 

I think, therefore, that there is no right to appeal from the 
decision on motions of the Court of Exchequer in cases on the 
Bevenue side of that Court, and consequently that we have no 
jurisdiction to interfere with the decision of the Court of Exchequer 
in the present case. 

I agree with my brothers Blackburn and Mellor that if we are 
wrong our error may be set right by the House of Lords, who, if 
they are bound by the rule of Court of the Barons, are directed by 
the same rule to give the judgment that we ought to have given. 
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Mr, Justice WilHains. — I am of opinion that we ought to hear Jtiwanwr.. 
this appeal ; because I think the Barons of the Exchequer had ^^TJ^^^ 
power, under the Statute 22 and 23 Vict, chapter 21, section 26, WiUiamt. 
to make the order, which they have made^ extending to the — 
Revenue side of their Court, the provisions contained in the 
35th and 36th sections of the Common Law Procedure Act, 
1854. 

The 26th section of the former of these Statutes authorizes the 
Barons by their order ** to extend and apply or adapt any of the 
^^ provisions of the Common Law Procedure Acts, &c., to the 
*^ Revenue side of the said Court, as may seem to them expedient 
*^ for making the process, practice, and mode of pleading on the 
^' Revenue side of the said Court as nearly as may be uniform 
'< with the process, practice, and mode of pleading on the Plea 
*' side of such Court." 

It cannot be controverted that if this section confers on the 
Barons a general power to extend such of the provimons of the 
Common Law Procedure Acts, as they think proper, to the 
Revenue side of the Court, all question ceases. But it is aigued 
that the language of the section confines the extension to sooh 
provisions of the Common Law Procedure Acts as relate to 
proceedings in the Court of Exchequer itself, and does not aUow 
of the application of such of those provisions as relate to appeals 
to the Exchequer Chamber and the House of Lords, which, it is 
said, are foreign to the Court of Exchequer, and are not part of 
its '* process, practice, or mode of pleading." 

But it should be observed that the proceedings in error, gene- 
rally speaking, are not regulated by any rules of the Courts 
of Error themselves ; but by the " BegultB Generates " of the 
Superior Courts at Westminster out of which the proceedings in 
error come. And this appears to show that proceedings in Courts 
of Error by way of appeal may well be regarded as part of the 
practice of those Courts respectively. It may further be re- 
marked that the phrase ^^ process, practice, and mode of pleading " 
is a familiar phrase, which the Legislature appears to have pur- 
posely used as one of well known signification. It was, I believe, 
first employed when the Commissioners were appointed to in- 
quire into the ^^ process, practice, and pleading of the Superior 
*^ Courts of Law at Westminster ;" and afterwards in the pre- 
amble of the Common Law Procedure Act, 1852; and again in 
the title of the Common Law Procedure Act, 1854; and lastly in 
the title and preamble of the Common Law Procedure Act, 1860. 
But in accomplishing the great work of rendering more simple 
and speedy ^^ the process, practice, and mode of pleading in the 
" Superior Courts at Westminster," it was not thought to be 
going beyond that purpose to reform and simplify the '* proceed- 
** ings in Courts of Error." 

None of liie wholesome enactments, however, contained in 
these Statutes extended to the Revenue side of the Court of Ex- 
chequer until the passing of the Statute, the 22nd and 23rd of 
Victoria, chapter 21, now in question. And looking at the 
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clauses in this Statute which were introduced for that 
pose, it appears to me plain that they were framed 
reference to the anomalous character of suits and proceed- 
ings in that branch of the Court Their nature is so pecu- 
liar that the Legislature appears to have deemed it in- 
expedient to enact generally that the Common Law Procedure 
Acts shall apply to the Beyenue side as well as the Flea side. 
Accordingly, some of their reforms, wluch are unquestionably 
beneficial, are at once applied. For example, by section 9, the 
general power of amendment given by the 222nd section of the 
Common Law Procedure Act is expressly extended to the Revenue 
side. Again, by section 10, the improvements as to the stating of 
special cases, and bringing error thereon, are also expressly applied 
at once. Again, by sections 18, 19, and 20, certain other of the 
provisions of the Common Law Procedure Act, as to the pro- 
priety of the application of which no doubt could be entertained, 
are at once and absolutely extended to the Revenue side. But as 
to the rest, the Statute leaves it to the discretion of the Barons, 
as being best able to judge of the expediency, to extend to the 
Revenue side so many of the provisions of the Common Law 
Procedure Act as they think right, in order to carry into effect 
the declared purpose of uniformity. 

It has been objected that if the Statute meant to give the right 
of appeal, it would have said so expressly ; but this would be to 
deprive the Barons of the discretion which, in my opinion, the 
Statute meant to confer on them, as to adopting this provision of 
the Common Law Procedure Act. Nor should we, in hearing this 
appeal, violate the rule that an appeal never lies unless it is given 
by Statute; because it is so given if the Statute in question 
authorizes the Barons to extend the enactment which confers the 
right ; and being of opinion, for the reasons I have given, that 
proceedings in error and by way of appeal are part of the practice 
of the Court below, within the meaning of that Statute, I think 
the Legislature confers the right of appeal in this case. 

Chief Justice jErZe.— Upon this motion to dismiss the appeal, 
the question has been, whether the Barons of the Exchequer had 
jurisdiction to order that the following provisions of the Common 
Law Procedure Act, 1854, should be applied to the Revenue side 
of the Court of Exchequer ; namely, that an appeal, with its 
ordinary incidents, should lie to the Exchequer Chamber and the 
House of Lords, where a rule for a new trial on the ground of 
misdirection by a Judge has been discharged. In my opinion the 
answer to this question should be in the affirmative ; — that there 
was jurisdiction, on the ground that the Queen's Remembrancer's 
Act, the 22nd and 23rd of Victoria, chapter 21, section 26, gave 
to them the power to make that order. 

In support of this opinion, I proceeded to consider that Statute, 
together with the state of the law which led to its passing. And 
first I would premise that procedure in a suit includes the whole 
course of practice, from the issuing of the first process by which 
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the suitors are brougbt before the Court to the execution of the last 
process on the final judgment ; and throughout the Common Law 
Procedure Acts and this Act "procedure" is used as equivalent to 
" process, practice, and mode of pleading." Procedure in civil 
suits in the Superior Courts of Common Law received memorable 
improvement by the Common Law Procedure Acts, 1852 and 
1854. Those Acts are declared, in the preamble of the first and 
the title of the second, to be for the amendment of process, 
practice, and mode of pleading in the Superior Courts. Those 
Acts provide that each suit, from the issuing of the first to the 
execution of the last process, should be taken to be one entirety. 
They contain provisions for the practice to be followed in obtaining 
redress for erroneous judgments by appeal to the Exchequer Cham- 
ber and the House of Lords, the writ of error being abolished, and 
proceedings in error being declared to be steps in the cause by the 
Common Law Procedure Act, 1852, section 148. Appeal is very 
essential for maintaining the right administration of Law, and care- 
. ful provisions are made to give the use and prevent the abuse of 
the right of appeal. According to those provisions the appeal is 
effected by the Act of the suitor in the Court of first instance, 
delivering a memorandum to the officer of the Court without writ 
or other authority, and the right to deliver that memorandum is 
vested in him in his capacity of suitor, derived from the first 
process in the suit. That memorandum, so delivered, if the 
rules of practice are complied with, compels the officer of the 
Court below to bring the record into this Court and into the 
House of Lords, and may compel each of those higher Courts to 
hear his appeal against the judgment entered on the roll of the 
Court below, so brought by that officer into the higher Courts ; 
and he is to record thereon the judgment of those higher Courts, 
and then to take back that judgment to the Court below, as the 
judgment in that suit to be executed by that Court, according to 
the practice theroF. The provisions are ample for the practical 
guidance of the suitor in carrying his appeal through each Court, 
and they are clear to show that each Court of Appeal has no other 
functions than to fix the time for hearing the case; neither Court 
can interfere with the record, or do any effective act but hear and 
determine on the judgment to be pronounced. The whole of these 
provisions in the Common Law Procedure Acts are constantly de- 
scribed as relating to " process, practice, and mode of pleading," and 
they extended to the Plea side of the Court of Exchequer, but 
not to the Bevenue side of that Court. And this brings me to 
the passing of the Statute above mentioned, the 22nd and 23rd 
of Victoria, chapter 21, under which the Barons claimed to make 
this order. I assume that the procedure on the Bevenue side of 
the Exchequer was adapted to usages now obsolete, and so was 
in need of being amended ; also that the Legislature intended to 
adopt this amended procedure of the Common Law Procedure 
Acts, as being consonant to the interests of truth and justice, 
reserving no privileges to the Crown as a suitor against a subject 
inconsistent with those interests. I would also refer to the rule 
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JtmoMBNT. that the rights of the Crown ttmnot be taken away without dear 
"J^ words of enactment^ as explaining the insertion of some of the 

Chief Juatke Sections in this Act. 

JSrie. But to comc to the Statute itself. The preamble rentes the 

expediency of making provision in relation to the procedure on the 
Kevenue side of the Court; then several sections, adapting the spirit 
of the Common Law Procedure Acts to matters of Revenue, con- 
tain provisions suited to the intended change of procedure. Those 
which seem to me relevant to the matter now in hand are as follows : 
Section 9 gives full power to amend all defects of form. Section 10, 
to state a special case, and bring error thereon. Sections 12 and 
13, in case of appeal to the Exchequer from the assessment of the 
Commissioners relating to Succession Duty, give power to appeal 
from the Exchequer to the two higher Courts. Section 15, in 
case of a suit for succession duty, enables the Court to refer the 
matter to a Master, and to take his report as a special case, and 
error to be brought thereon. Section 17 empowers the Judges 
of Assize to try issues on the Revenue side as on the Plea side. 
Section 19 makes proceedings in error to be a step in the 
cause, without writ of error, to be taken in manner as may 
be directed by any order made by the Barons under . this or 
any other Act Section 20 gives power to tender a Bill of 
Exceptions on trial of issues from the Revenue side ; and 
section 21, to ^ve costs for and against the Crown. We 
then come to section 26, which gives large powers for making 
orders. It contains two distinct clauses ; by the first clause 
the Barons are empowered from time to time to make all such 
orders as to ^'process, practice, and mode of proceeding on the 
** Revenue side, and for the efiectual execution of this Act, and 
<' the intention and objects thereof, as may seem to them necessary 
" and proper ;" and by the second clause, '^ also from time to time 
** by such order to extend, apply, or adapt any of the provisions 
'< of the Common Law Procedure Act, 1852, and of the Com- 
'< mon Law Procedure Act, 1864, and any of the rules of plead- 
*' ing and practice on the Plea side of the Court, to the Revenue 
^' side, as may seem expedient for making the process, practice, 
*^ and mode of pleading on the Revenue side as nearly as may be 
^' uniform with the process, practice, and mode of pleading on the 
" Plea side of the Court'' I have referred to several sections 
creating specific appeals. For all of these appeals, both to the 
Exchequer Chamber and to the House of Lords, the Barons 
must make order under section 26, when making orders as to 
process, practice, and mode of pleading on the Revenue side ; 
for if they did not do so, the efiectual execution of the Act would 
be prevented. Section 19, relating to proceedings in error, 
seems to me to refer expressly for the practice in those proceed- 
ings to the orders to be made by the Barons imder section 26. It 
refers to orders to be made under this Act; and section 26 is the 
section which empowers them to make the required orders. If 
this view of the efiect of the Statute be correct, it is certain that 
the power of the Barons to make orders as to the process, practice, 



79 

and mode of pleading on the Revenue side was not confined to.iihe J^'®^^- 
Court of Exchequer, but extended to the Courts of Error, into £ord 
which suits should be brought from the Revenue side of the Court Ckief Juatiee 
of Exchequer. ^ f^ 

It may also be worth noting that under section 26 the Barons 
must make orders for the practice on the appeals under sections 10 
and 12 above referred to, as the appeal is created by the name 
" appeal,** and no specific procedure is created. The first clause 
of section 26 gives very ample powers ; but the 2nd clause is that 
which is more immediately applicable to the order in question. 
It empowers the Barons, inter alia, to apply any of the provisions 
of the Common Law Procedure Act, 1854, to the Revenue 
side, as may seem expedient for making the procedure on the 
Revenue side as nearly as may be uniform with the procedure on 
the Plea side. The order in question applies section 35, which is 
one of the provisions of the Common Law Procedure Act of 1854, 
to the procedure on the Revenue side. The Barons are directed to 
make that procedure uniform with the procedure on the Plea side. 
Section 35 is part of the procedure which is in use on the Plea side ; 
and the Barons, therefore, arc not only empowered, but required, 
to make an order for applying it, if they are to make the proce- 
dure on the two sides uniform, and if they think it expedient. 
The order of the Barons seems to me, therefore, to be supported 
by the words of section 26, and to accord with the intention to 
be collected from the context. 

The objections on which Sir Hugh Cairns relied to prove want 
of jurisdiction depend on the construction of section 26 : and if 
the construotion above stated is right, it follows that his objections 
fail. Against that construction he pressed two principal argu- 
ments, as I understood him ; first, that the order which the Barons 
were empowered to make was intended to operate only on pro- 
ceedings while in their own Court, and had no effect upon the 
Courts above ; and secondly, that the said order, if valid, subjected 
suits to a ground of appeal which did not exist before. As to 
the first ground, I have already given my reasons for saying that 
procedure on the Revenue side includes not only proceedings in 
the Court of first instance, but also those in the sequel ^of Courts 
through which the same suit may be carried by the suitor, and 
that power was given to the Barons over the whole of the pro- 
cedure. The Statute, in my opinion, delegated to them an 
authority to make orders ; and all orders made within that 
authority have the Mime effect as the Statute. It may well be 
tjiat the Legislature thought that the Barons of the Exchequer 
were best qualified to decide how far the collection of the revenue 
oould be reconciled with the new rights proposed to be granted, — 
rights which might be subject to abuse by aishonost d^tors sued 
by the Crown. But my reasons for dissenting from this argument 
have been sufficiently explained. 

With regard to the second objection, that the order, if valid, 
would subject suits to a ground of appeal which did not exist 
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JuDoxxNT. before, my answer is a denkl of the fact. In my opinion, the 
2^ order of the Barons did not create any new ground of appeal ; 
Chief Juttiee the order applies section 35 of the Act of 1854 to the Bevenue 
JSrle. side ; and, thereby when a motion is made for a new trial on the 
"^^ ground that the Judge has not ruled according to law,. that is, 
has misdirected, a party may have the decision on that motion 
reviewed in a Court of AppeaL Before 1854, in case of mis- 
direction by a Judge, a party aggrieved might seek redress either 
by tendering a bill of exceptions, or by moving in banco for a 
new trial. Each remedy had its defects. The biU of exceptions, 
though a most salutary check against mistakes by Judges, was 
subject in practice to much expense, delay, complication, and 
other defects. The motion for a new trial had the defect of 
being final without appeal ; and as the Court, according to usage, 
accepted the statement made by the Judge of the course he had 
taken at the trial, the suitor was often dissatisfied with the result. 
Section 35 introduced a salutary amendment of the practice, 
which was to be at the suitor's option in case of misdirection, by 
enabling him to appeal from the decision of the Court of first 
instance upon a motion for misdirection. By this amendment a 
bill of exceptions can only be needed when the suitor has a dis- 
trust of the Judge or of his Court. If there is mutual confidence, 
the point can be reserved subject to appeal, and the suitor has 
facility for obtaining the judgment of each of the three Courts in 
their order. But on a bill of exceptions, the opinion of the 
Court in which the action is brought is not taken,' and the pro- 
ceeding is encumbered with the difficulties before referred ta 

The 22nd and 23rd of Victoria enabled the party to tender a 
bill of exceptions in suits on the Bevenue side; it thereby 
enabled him to bring any complaint of misdirection before a Court 
of Appeal, — the ground of appeal being misdirection, but the prac- 
tice to be followed being bill of exceptions. The order in ques- 
tion left the ground of appeal precisely the same as it would have 
been under a bill of exceptions, but altered the practice to be 
followed in seeking redress. If the party, instead of tendering a 
bill of exceptions, moves for a new trial, he may bring the ques- 
tion of misdirection before the Court of Appeal under the order of 
the Barons. But it is still the same misdirection which might 
have been the subject of exception. The course for redress under 
a bill of exceptions would have been more circuitous ; but still 
misdirection, and nothing but the misdirection which might have 
been an exception can be the ground of appeal under the order 
in question. Thus it seems to me to be true that the order relates 
only to the practice to be followed in appealing on account of mis- 
direction, and leaves the rights of the parties under the law in 
respect of misdirection as they were before, and in this sense did 
not create a new ground of appeal 

For these reasons, I am of opinion that the order in question is 
valid, and that this Court has jurisdiction to hear and determine 
this appeal. 
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Lord Chief Justice. — After the best consideration I can give to Juiwioewt. 
this case, the only conclusion at which I can arrive Is that we J^ 
have no jurisdiction to entertain this appeal. The question Chief Justice 
depends upon whether by the 26th section of the 22nd and 23rd Coekhum. 
Victoria, chapter 21, " An Act to regulate the office of Queen's 
** Remembrancer, and to amend the practice and procedure on the 
" Bevenue side of the Court of Exchequer," power is given to 
the latter Court to establish the proceeding by appeal on motions 
for new trial In revenue causes, and to give an appellate juris- 
diction to the Court of Exchequer Chamber. The section first 
provides that *'it shall be lawful for the Lord Chief Baron and two 
^ or more Barons of the Court of Exchequer from time to time 
*' to make all such rules and orders as to the process, prac- 
" tice, and mode of pleading on the Revenue side of the Court, 
** and as to the allowance of costs, and for the effectual execution 
** of the Act, and the Intention and objects thereof, as may seem 
" to them necessary and proper." It is admitted that this part of 
the section relates onlv to the procedure In Revenue causes so long 
as a cause is pending in the Court of Exchequer itself. But the 
section goes on to give power to the Barons " from time to time by 
** any rule or order to extend, apply, or adapt any of the provisions 
** of the Common Law Procedure Act, 1852, and the Common 
** Law Procedure Act, 1854, and any of the rules of pleading and 
" practice on the Plea side of the said Court to the Revenue side 
" of the said Court, as may seem to them expedient for making 
" the process, practice, and mode of pleading on the Revenue side 
'' of the said Court as nearly as may be uniform with the 
" process, practice, and mode of pleading on the Plea side of the 
" said Couri" The question is, whether the power of adapting 
the provisions of the Common Law Procedure Acts for the pur- 
pose of assimilating the procedure on the Revenue side to that on 
the Plea side of the Court enables the Court of Exchequer to 
create for the first time an appellate jurisdiction In this Court in 
causes relating to the Revenue ? 

It is, no doubt, true that the proceeding by appeal on motions 
for new trial is one of the provisions of the Common Law Proce- 
dure Act of 1854. But I cannot bring myself to think that, when 
the language of the 26th section of the 22nd and 23rd of Victoria, 
chapter 21, is looked to, the application of this provision is within 
the scope of the authority conferred on the Barons of the Exche- 
quer. Still less, when the other enactments of this Statute are 
taken Into account, does it seem to me possible to adopt that 
view. 

It Is admitted that the words, ** process, practice, and mode of 
*' pleading on the Revenue side of the Court," occurring In the 
first branch of the 26th section; apply only to the procedure of the 
Court Itself, properly so called, it Is not contended. In support of 
the jurisdiction, that under the power conferred by the first branch 
of the section, the Court would have had power to create a 
proceeding by appeal. Why, then, should the words be read dif- 
ferently when occurring in the second branch of the section? Besides 
which, independently of this argument, it appears to me that the term 

9015. P 
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JoDoxxNT. " process^ practice, and mode of pleading on the Revenue side of the 
J— Court '* must be taken to have reference to the procedure of the Court 

CUfef Justice while the cause is still pending within it, and cannot be taken, without 
Cockbum. a very forced construction of the language, to apply to the creatingof 
""*• an appellate jurisdiction, or to the procedure to be adopted when the 
cause has quitted the sphere and precincts of the inferior Court, 
and has passed into the jurisdiction of the appellate tribunal It 
is true the process out of which the appeal emanates and springs 
is that of the Court below, as abo that the record after the appeal 
has been disposed of returns to the Court out of which it came, 
in order that effect may there be given to the judgment. It is 
also true that in Acts of Parliament relating to the procedure of 
the Superior Courts of Common Law, the term *^ process, practice, 
" and mode of pleading " is applied to the procedure of Courts of 
Error and Appeal. But who, on an appeal in a civil suit, ever 
thought of speaking of the practice of the Court of Exchequer 
Chamber as the practice of either of the three Courts from 
which to its superior jurisdiction an appeal lies? In the Court of 
Exchequer, on a rule for a new trial, a plurality of counsel may 
be heard on the same side. In the Court of Appeal we hear but 
one on each side. This is because our proceedings are here regu- 
lated by the practice of this Court, and not by that of the Court 
of Exchequer. Again, the time within which, according to the 
Common Law Procedure Acts, the appeal must be brought, the 
form in which it shall be brought before the Court, the awarding 
of process (as to which power is expressly given to the Court of 
Appeal), all these are matters of practice, as to which, if special 
statutory enactments had not been made, the Court of Appeal 
must have made rules to regulate its own proceedings How can 
these matters be said to appertain to the procedure on the 
Revenue side of the Court of Exchequer ? Yet these provisions 
as to the jurisdiction and procedure of this Court, the Court of 
Exchequer has taken upon itself to prescribe and settle as though 
it formed part of its own. The fundamental fallacy of the whole 
proceeding appears to me to consist in supposing that, because a 
cause commences on the Revenue side of the Court of Exchequer, 
and in a certain sense may be said to be a cause in that Court, 
the practice and procedure of this Court is therefore to be a part 
of the practice and procedure of the Court of Exchequer. The 
Revenue side of the Court of Exchequer is a separate and dis- 
tinct Court ; this Court of Exchequer Chamber is another. The 
practice and procedure of the one is not that of the other ; and a 
power to amend the practice and procedure of the one is not, as 
it seems to me, a power to amend that of the other. 

But can it be supposed, in the absence of clear legislative 
enactment, that Parliament intended to confer on the Court of 
Exchequer the power of creating or withholding an appeal in 
matters of revenue at its pleasure and discretion ? When, in the 
history of juridical legislation, was such a thing ever heard of as 
the Legislature leaving it to a tribunal to decide whether its autho- 
rity should be subject to revision and correction on appeal ? No 
doubt, in order to prevent vexatious and frivolous appeals, the 
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right to appeal may be made conditional on the permission of the ^ddgmbnt. 
Court : but no one ever heard of its being left to a Court to decide r~T 
whether its authority should be generally subject to an appellate cj^i^f justice 
jurisdiction or not. Statutory power has been given to Courts to Cockbum. 
make rules and regulations as to procedure, but never to deter- ' — ' 
mine whether there should be a Superior Appellate Court. Is it 
conceivable that Parliament would, in a matter of so much im- 
portance, and so eminently fitted for the determination of the 
Legislature, have delegated its functions to a Court of Law ? 
It does not appear to me enough to say that by this Act the 
proceeding by bill of exceptions is all(»wed in Revenue cases, 
and therefore the Legislatitre might well intend to give power to 
the Court of Exchequer to superadd the proceeding by way of 
appeal. The obvious answer to such an argument is that, had such 
been the case, nothing would have been more easy than for Par- 
liament so to enact. A few short lines, and the matter would 
have been set at rest But, besides this, there are material dis- 
tinctions between the proceeding by bill of exceptions and that by 
appeal. The proceeding by appeal, consisting, as it does, of three 
stages, instead of two, is more likely to be resorted to for the pur-* 
pose of delay. The case on which the appeal is to be brought must 
be stated between the parties, or, in case of disagreement, must 
be settled by the Court or a Judge. It may not have been 
deemed advisable to place the Crown in this position. I am 
warranted in thinking that the adoption of this mode of proceeding 
in Bevenue cases was deemed of doubtful expediency, from the 
fact that, though the Act of the 22nd and 23rd of Victoria, 
chapter 21, passed as far back as 1859, it was not till November 
last, that, is, after an interval of four years, that the Court 
of Exchequer, in consequence of the diflSculty which arose 
as to settling the bill of exceptions in this case, had recourse 
to this 26th section, and made the rule of the 4th No- 
vember 1863, in order to get rid of the embarrassment in which 
it found itself placed. It may be that, from a doubt of the 
propriety of extending the right of appeal to Revenue causes, the 
Legislature may purposely have stopped short of introducing an 
appeal clause into the Act of 1859, and may have contented itself 
with affording a remedy by bill of exceptions, as being of a more 
formal character, and less likely to be resorted to, except on very 
substantial grounds, and as avoiding the inconvenience of making 
the Crown a party to the special case to be stated in the case of 
appeal. 

This view of the case becomes materially confirmed when it is 
observed how much of the provisions of the Common Law Proce- 
dure Acts in relation to proceedings on error has been introduced by 
specific enactment into the Statute in question. In the 9th, 10th, 
18th, and 19th sections we have the provisions of those Acts relat- 
ing to error applied to Revenue causes. It follows that either Parlia- 
ment did not consider the adoption of these provisions as within the 
competency of the Court of Exchequer within the 26th section, or • 
did not think pi'oper to leave legislation on such a matter to the Court 
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JuDoittwn instead of providing it hj Act of Parliament. Why then should 
2^ a different course have been pursued in the perfectly analogous 
Chief Justice case of proceeding by appeal ? Again, in the 20th section we 
Cochhum. have a provision for the right to a bill of exceptions. If the 
"■■"^ Legislature had intended to give the proceeding by appeal as 
well, why should it have stopped short of saying so ? Still more 
striking are the provisions of the 12th and 13th sections^ by 
which, in cases of appeal from the assessments of the Commis- 
sioners of Inland Revenue to the Court of Exchequer under the 
Succession Duty Act (proceedings clearly on the Revenue side 
of the Court), an appeal is given, in the very terms of the 
Common Law Procedure Act, to the Court of Error in the 
Exchequer Chamber, and from this Court to the House 
of Lords. Can it be supposed that if the Legislature had 
intended to extend the right to appeal further, it would 
have confined its specific application to this particular instance? 
According to the well known rule of construction, must not 
the express enactment in the particular case be taken to nega* 
tive the intention to extend the provision generally ? If, indeed, 
there were no provisions of the Common Law Procedure Acts 
which were applicable to assimilating the procedure of the two 
sides of the Court of Exchequer, except the provision as to 
appeal, I should feel greater difficulty as to the construction of the 
26th section. But there are several most valuable provisions 
which would fall plainly within the procedure of the Court in my 
sense of the term. Among these may be enumerated the pro- 
visions as to evidence, as to discovery and inspection, and as to 
trial,— provisions which have had the effect of improving the admi- 
nistration of justice in the Courts of Law in a very eminent degree. 
To the adoption of these and similar provisions of the Common 
Law Procedure Acts the power of the Court of Exchequer, in my 
opinion, alone extends. To push it further would be, I think, to 
make Parliament say what it has not said, and do what it has not 
done —to legislate, in short, instead of expounding the Statute^ 
which alone is within our province. 

I regret to be obliged to come to this conclusion; partly 
because the proceeding by bill of exception appears to have 
been given up on the belief that this proceeding could be 
adopted; still more because, if the view I have tsdsen be cor- 
rect, the opportunity will be lost of settling the law on the 
very important question of the construction of the Act of the 
59th of George 3rd, chapter 69, as to the equipment of ships for 
the service of belligerent^. We should, however, be altogether 
departing from the principles on which, in the discharge of our 
judicial functions, it is our solemn duty to act, if we allowed 
ourselves to be influenced by considerations such as these. We 
must interpret the Act of Parliament, on which alone the present 
question depends, as we would do any otihier Statute, and as 
though the discussion and decision of a great question of national 
importance were not depending on our judgment on this prelimi- 
nary objection. I cannot, however, but observe, in conclusion, that 
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n all probability we shall neither prejudice the parties, nor delay the 
ultimate decision of this great question, by dismissing this appeal. 
Whatever might have been our decision on the main question, had 
we proceeded to hear this appeal, this case would no doubt have been 
taken to the House of Lords. Doubtless such will be the case 
now ; and if the highest appellate tribunal should hold the decision 
of this Court on the question of jurisdiction to be erroneous, the 
case wiU be heard there upon its merits, just as, no doubt, it 
would have been had we heard this appeal out, and decided the 
main question involved in it. It is satisfactory, therefore, to think 
that no injury or delay will be occasioned by dismissing this 
appeal in the present stage, even should we be wrong. I concur 
with those members of the Court who think that, according to 
the true construction of the 26th section, we have no jurisdiction 
to entertain this appeal, and that our only course is to dismiss it. 



JCDGMENT, 

Lord 

Chief Justice 

Cockburn. 



The Court then made the following Rule : — 

IN THE EXCHEQUER CHAMBER. 
Monday, the 8th day of February 1864. 

BETWEEN 

Heb Majesty's Attorney-General 



AND 



- Informant^ 

Hermann James Sillem, and others, claim- ) r^ ^ , , 
ing the « Alexandra- . . - | Defendants ; 

On a Case stated by way of Appeal from the Court of 
Exchequer. 

Upon hearing, on the 6th day of February instant. Sir Hugh 
M*Calmont Cairns, Knight, and upon hearing Sir Roundell Palmer, 
Knight, Her Majesty's Attorney-General, on behalf of the Crown, 
and upon reading the said Case, the Court postponed its decision 
to this day. Now it is ordered by the said Court of Exchequer 
Chamber, That the said Appeal be and the same is hereby dis- 
missed. 

W. H. Walton, Q. R. 
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RULES MADE BY COURT OF EXCHEQUER, dated 
4th November 1863, applying the COMMON LAW 
PROCEDURE ACTS to the REVENUE SIDE 
OF THAT Court. 



Court of Exchequer. — Revenue Side. 

In pursuance of the provisions contained in the 26th section R«l«» mad« ^y 
of the 22 & 23 Vict cap. 21, intituled An Act to regulate the ^f^c^^jg* 
Office of Queen's Remembrancer, and to amend the practice and applying 
procedure on the Revenue side of the Court of Exchequer, " It is €ommon Law 
« ordered that the following provisions of the Common Law Pro- toR^^eS?^ 
** cedure Act, 1854, be extended, applied, and adapted to the of that Court. 

*' Revenue side of the Court of Exchequer ; and also that the 

" following rules as to giving bail in cases of appeal shall be in 
*^ force on the Revenue side of the Court of Exchequer :-r- 

1. ** In all cases of rules to enter a verdict on nonsuit upon a If role nisi re- 
point reserved at the trial, if the rule to show cause be refused, or ^°^^ P^^ 
granted and then discharged or made absolute, the party decided ™*^ *PP***" 
against may appeal. 

2. *' In all cases of motions for a new trial upon the ground Appeal upon 
that the Judge has not ruled according to law, if the rule to show "^®^f^^ 
cause be refused, or if granted be then discharged or made abso- 
lute, the party decided against may appeal, provided any one of the 

Judges dissent from the rule being refused, or when granted being 
discharged or made absolute, as the case may be, or provided the 
Court in its discretion think fit that an appeal should be allowed, 
provided that where the application for a new trial is upon matter 
of discretion only as on the ground that the verdict was against 
the weight of evidence or otherwise, no such appeal shall be 
allowed. 

3. ** The Court of Error, the Exchequer Chamber, and the J^^^JfJ^^^f 
House of Lords shall be Courts of Appeal for this purpose. Appeal. 

4. ** No appeal shall be allowed unless notice thereof be given Notice of 
in writing to the opposite party or his attorney and to the Queen's appeal. 
Remembrancer within four days after the decision complained of, 

or such further time as may be allowed by the Court or a Judge. 

5. ** The appeal herein-before mentioned shall be upon a case Form of 
to be stated by the parties (and in case of difference to be settled *pp®*^- 
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Boles made by 

of Exchequer ^J *^® Court or a Judge of the Court appealed from), in which 

applyiog case shall be set forth so much of the pleadings, evidence, and the 

Common Law rulinsc or iuds^ment objected to as may be necessary to raise the 
Procedure Acts • /•.lj-» n^ii^ ^i** i 

toEeFenueSide question tor the decision of the Court of Appeal. 

of that Court 6. " When the appeal is from the refusal of the Court below 
-77- to grant a rule to show cause, and the Court of Appeal grant 
SantS^on ®"^^ ^^^^> ^^^^ ^^ ^^^ ^® argued and disposed of in the Court 
appeal ; how of Appeal. 

disposed of. 7. « The Court of Appeal shall give such judgment as ought 

Judgmrat to have been given in the Court below, and all such further pro- 
Appeal, ceeding may be taken thereupon as if the judgment had been given 

by the Court in which the record originated. 
Powers of 8. " The Court of Appeal shall have power to adjudge payment 

^^^ *to^at8 ^^ costs, and to order restitution, and they shall have the game 
Ld oUierwise. powers as the Court of Error in respect of awarding process, and 

otherwise. 
Error upon 9. " Upon an award of a trial de novo by the Court, or by the 

award of trial Court of Error upon matter appearing upon record, error may at 

once be brought ; and if the judgment in such or any other case 

be aflSrmed in error, it shall be lawful for the Court of Error to 

adjudge costs to the defendant in error. 

Payment of 10. "When a new trial is granted on the ground that the 

costs upon new ygf^ct was a&cainst evidence, the costs of the first trial shall abide 
tnal on matter • 1 ^ r^ \ •t^ ^ • ^ 

of &ct tbe event unless the Court shall otherwise order. 

AffidaTitson H. "Upon motions founded upon aflBdavits, it shall be lawful 

new matter, for either party, with leave of the Court or a Judge, to make 

affidavits in answer to the affidavits of the opposite party upon 

new matter arising out of such affidavits, subject to all such rules 

as shall hereafter be made respecting such affidavits. 

Bail. 12. " Notice of appeal shall be a stay of execution, provided 

that within eight days after the decision complained of, or before 

execution delivered to the sheriff, bail to pay the sum recovered 

and costs, or to pay costs when adjudged, be given in like manner 

and to the same amount as bail in error is required to be given 

under the rules of this Court, made on the 22nd day of June 1860, 

or as near thereto as may be applicable, provided that such bail 

flhall not be necessary to stay execution in cases where the 

appellant is the Crown, the Attorney General on behalf of the 

Crown, or the Prince of Wales, or the Duke of Cornwall for the 

time being. 

" The foregoing rules shall come into operation and take effect 

forthwith, and apply to every cause, matter, and proceeding now 

pending. 



•* Dated the 4th day of November, 
" in the year of our Lord 1863." 



" Feed. Pollock. 
" G. Bramwell. 
" W. F. Channell. 

'' G. PiGOTT. 
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Extracts from the " Regul^ Generales " on the Revenue Bxtracti from 
Side of the Court of Exchequer, dated 22d June I860 QeSf" 
(referred to in the Argument.) ontheBevenue 

Side of Court 
■ of Exchequer. 

In pursuance of the provisions contained in the 26tb section of the 
22 & 23 Victoria, chapter 21, intituled "An Act to regulate 
^^ the office of Queen's Remembrancer, and to amend the 
'* practice and procedure on the Revenue side of the Court 
*^ of Exchequer," it is ordered that the following rules in 
respect of the matters hereafter mentioned shall be in force 
on the Revenue Side of the Court of Exchequer: — 

Jury Process, Juries, and View. 
( Vide Argument, page 50.) 

Rule 75. That sections 104 to 115, both inclusive, of the Com- 
mon Law Procedure Act, 1852, together with the rules 44 to 49, 
both inclusive, of Hilary Term, 1853, where applicable, shall 
extend and be adapted and applied to suits on the Revenue side 
of the Court. 

Proceedings in Error. 

( Vide Argument J pages 20 and 39.) 

Rule 97. Either party alleging error in law may deliver to the 
Queen's Remembrancer a memorandum in writing, in the form 
contained in the schedule to these rules annexed, or to the like 
effect, entitled " In the Exchequer and suit," and signed by the 
party or his attorney, alleging that there is error in law in the 
record and proceedings, whereupon the Queen's Remembrancer 
shall file such memorandum, and deliver to the party lodging the 
same a note of the receipt thereof; and a copy of such note, 
together with a statement of the grounds of error intended to be 
argued, may be served on the solicitor of the department or 
attorney in the cause, as the case may be. Proceedings in error 
in law shall be deemed a supersedeas of execution from the time 
of the service of the copy of such note, together with the state* 
ment of the grounds of error intended to be argued, until default 
in putting in bail or an affirmance of the judgment, or discon- 
tinuance of the proceedings in error, or until the proceedings in 
error shall be otherwise disposed of without a reversal of the 
judgment; provided always, that if the grounds of error shall 
appear to be frivolous, the Court or a Judge, upon summons, may 
order execution to issue. 

Rule 98. Upon any judgment hereafter to be given for the 
Crown on the Revenue side of the Court in any suit, including 
intrusion, except on special verdict, special case, or bill of excep- 
tions, execution shall not be stayed or delayed by proceedings in 
rror or supersedeas thereupon, without the special order of the 
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Extracts ftom Court or a Judge^ or consent of Attorney General, unless the 
G^Ses" person in whose name such proceedings in error be brought be 
on the Revenue bound with two, or, by leave of the Court or a Judge, more than 
Side of Court two, sufficient sureties, shall, within four clear days after lodging 
of E xcheq uer, ^j^^ memorandum alleging error, or after the signing of the judg- 
ment, whichever shall last happen, or before execution executed, 
be bound unto Her Majesty, Her heirs or successors, by recogni- 
zance of bail, to be acknowledged in this Court, in double the sum 
adjudged to be recovered by the said judgment (except in case of 
a penalty, and in case of a penalty in double the sum really due, 
and double the costs, and in cases of intrusion double the yearly 
value of the properly and double the costs recovered by the judg- 
ment), to prosecute the proceedings in error with effect, and also 
to satisfy and pay (if the said judgment be affirmed, or the pro- 
ceedings in error be discontinued by the plaintiff therein), all and 
singular the sum or sums of money and costs adjudged or to be 
adjudged upon the former judgment, and all costs and damages to 
be also awarded for the delaying of execution ; provided always, 
that the Court or a Judge may direct any other form of security 
to be given, and to such amount as may seem to the Court or a 
Judge sufficient, or may order money to be paid into Court in such 
manner and to such amount as may be deemed sufficient 

Rule 99, The assignment of and joinder in error in law shall 
not be necessary or used, and instead thereof a suggestion to the 
effect that error is alleged by the one party and denied by the 
other, may be entered on the judgment roll, in the form contained 
in the schedule to these rules annexed, or to the like effect. 

Rule 100. The roll shall be made up and the suggestion last 
aforesaid entered by the plaintiff in error within 10 days after the 
service of the note of the receipt of the memorandum alleging 
error, or within such other time as the Court or a Judge may 
order ; and, in default of such suggestion, the defendant in error 
shall be at liberty to sign judgment of non pros. 

Rule 101. The several provisions contained in the 154th, 155th, 
156th, and 157th sections of the Common Law Procedure Act, 
1852, where applicable, shall extend and be applied in like cases 
on the Revenue side of the Court. 

Rule 102. Either party alleging error in fact may deliver to the 
Queen's Remembrancer a memorandum in writing, in the form 
contained in the schedule to these rules annexed, or to the like 
effect, intituled *^ In the Exchequer and suit," and signed by the 
party or his attorney, alleging that there is error in fact in the 
proceedings, together with an affidavit of the matter of fact in 
which the alleged error consists; whereupon the Queen's Re- 
membrancer shall file such memorandum and affidavit, and deliver 
to the party lodging the same a note of the receipt thereof; and 
a copy of such note and affidavit may be served on the opposite 
party or his attorney ; and such service shall have the same effect, 
and the same proceedings may be had thereafter as heretofore 
had after the service of the rule for allowance of a writ of error 
in fact. 
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Rule 103. The several enactments and provisoes contained in ^?Sf^f**"* 

the Common Law Procedure Act, 1852, sections 159 to 166, oeS^SeB" 

both inclusive, shall, so far as the same are applicable, extend and ontheBeyenue 

be applied to like proceedings in error on the Eevenue side of the Side of Court 
fi r of Exchequer. 

Bule 104. The sureties in cases of bail in error are to be 
approved of by the solicitor of the department, in like manner as 
on a capias, but if the bail piece cannot be completed in four 
days, as mentioned in rule 98, further time may be applied for to 
a Judge. 

Bule 105. After suggestion in error has been entered on the 
roll, either party may set the cause down with the Queen's Re- 
membrancer four clear days before the day appointed for arguing 
errors from the Exchequer ; and four clear days before such day 
of argument the plaintiff in error must deliver paper books to the 
Judges of the Court of Queen's Bench, and the defendant in error 
must deliver paper books to the Judges of the Court of Common 
Pleas. Whoever sets down the cause must give immediate notice 
to the other party that he has done so. 



22^ & 23° VICTORIA, Cap. 21. 

An Act to regulate the OflSce of Queen's Remembrancer, ,^^^g 
and to amend the Practice and Procedure on the Re- Act. 
venue Side of the Court of Exchequer. — [13th August 
1859.] 

(^Sections referred to in the Argument and Judgment.) 

9. Section 222 of the "Common Law Procedure Act, 1852," Sect 22^ 
for the amendment of defects and errors in any proceeding in civil \ ^g extended 
causes, and concerning the costs and terms of such amendment, to salts, &c. in 
shall extend to all suits and proceedings on the Revenue side of the Exchequer. 
Court of Exchequer. 

10. In any suit or proceeding on the Eevenue side of the Court Special case 

of Exchequer, the parties may, at anytime before ludgment, by ?*y ^ ®***®J 
xjjr TJxx X- •'^,. ' •^, by consent of 

consent, and order ot a Judge, state any question or questions 01 parties and 

law in a special case for the opinion of the Court, without plead- order of a 
ings, and upon judgment thereon error may be brought as on a •^^8®- 
judgment on a special verdict, unless the parties agree to the con- 
trary, and the proceedings for bringing a special case before the 
Court of Error shall, as nearly as may be, be the same as in the 
case of a special verdict, and the Court of Error shall either affirm 
the judgment or give the same judgment as ought to have been 
pven in the Court in which it was originally decided, the said, 
Court of Error being required to draw any inferences of fact from 
the facts stated in such special case, which the Court below ought 
to have drawn. 

1 1. In case no agreement shall be entered into as to the costs Costs to follow 
of such special case and proceedings, the costs shall follow th© o^erJise^" 
event, and be recovered by the successful party. ' agreed. 
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Queen's Be- 12. In cases of appeal from the assessment of the Commissioners 

memtomcert ^f Inland Revenue to the Court of Exchequer, made under the 

^ provbions of the Succession Duty Act, 1853, the party decided 

Appeal from against may appeal from the decision of the Court upon a case to 

anessmentB of fee Stated by the parties, or, if they differ, to be settled by the 

^^*mi^be Court, or a Judge thereof, or any officer to whom the Court may 

carried to a think proper to refer the same; and the Court of Appeal shall 

superior Court giyg g^ch judgment as ought to have been given by the Court of 

Exchequer, and shall have power to adjudge the payment of 

Costs. 

Courts of 13. Such appeal as aforesaid shall be made to the Court of 

app^. Error in the Exchequer Chamber, and the decision of the said 

Court of Error shall be subject to appeal to the House of Lords. 

Koticeof 14* No such appeal shall be allowed under this Act unless 

appeal to be notice thereof be given in writing to the opposite party or attorney, 

&^^* and to the proper officer of the Courts within four days after the 

decision complained of, or such further time as may be allowed by 

the Court or Judge. 

In snminary 15. In any proceeding in the Court of Exchequer by writ of 

proceedings for summons under the Succession Duty Act, 1853, or by rule under 

cS^ du^*^ any of the Legacy Duty Acts, the Court may refer the matter to 

parties may the proper officer to report thereon, and may, if they deem it 

appeal. expedient, order the facts contained in such report to be stated 

in the form of a special case for the opinion of the Court, and may 

give such directions as to the mode of settling the case, and the 

matters to be contained therein, and for the production of such 

documents, and may direct any issue or issues of fact to be tried 

by a jury, as they may think proper, and the Court may proceed 

to give judgment on such case, and for any amount of duty the 

Court are of opinion may be due to the Crown, and for costs, in 

like manner as on a verdict on information, and on such judgment 

error may be brought and judgment given as on a special case 

stated by consent. 

Powers of 16. All the powers, authorities, and provisions contained in an 

1 W. 4. c. 22, Xci passed in the first year of the reign of Sang William the 
wniiwtion of" I'ourth, intituled "An Act to enable Courts of Law to order the 
witnesses, and *' Examination of Witnesses upon Interrogatories," and of the Act 
of sections of the thirteenth year of King George the Third, recited therein, as 
48^* and 49th ^^ *^® examination of witnesses within and out of the jurisdiction 
ofi5*&i6Vict of the Superior Courts of Common Law at Westminster, and as to 
c 76. extended the attendance of witnesses, production of documents, costs thereof, 
*J|^^^^ and other matters relating to such examinations, and all the powers, 
authorities, and provisions contained in the forty-sixth, forty- 
seventh, forty-eighth, and forty-ninth sections of the " Common 
** Law Procedure Act, 1854," are hereby extended to all suits 
and proceedings on the Revenue side of the said Court of Ex- 
Persons giving chequer ; and if upon any examination under this enactment any 
false eTidence person wilfully and corruptly give any false evidence, he shall be 
^^^ deemed and taken to be guilty of perjury, and shall and may be 
^^^ indicted and prosecuted for such offence in the county where such 
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evidence is given, or in the county of Middlesex if the evidence Queen's Re- 
be given out of England, membraiicers 

17. From and after the passing of this Act it shall be lawful — 1 
for all Justices of Assize, and they are hereby authorized and Revenue 
empowered, on their respective circuits to try suits and proceed- ^^^^^^o^t a 
ings pending on the Bevenue side of the Court of Exchequer, and commission. 
to proceed thereon in like manner as they can or may do in respect 

of causes pending on the Plea side of the said Court, and it shall 
not be necessary hereafter to issue any commission from the 
Bevenue side of the said Court for that purpose. 

18. No judgment in any cause on the Revenue side of the Error to be 
Exchequer shall be reversed or avoided for any error or defect V^^g^* withm 
therein unless error be commenced or brought and prosecuted with *^ ^^*"' 
effect within six years after such judgment signed or entered of 

record : provided that if the party entitled to bring error be at the Proviso as to 
time of such title accrued within the age of twenty-one years, disabilities. 
feme covert, non compos mentis, or beyond the seas, the Court or 
a Judge may allow error to be brought at any other time. 

19. A writ of error shall not be necessary or used in any suit Writ of error 
or proceeding in error on the Revenue side of the Court of a^olisJ^ed. 
Exchequer, and the proceeding to error shall be a step in the 

cause, and shall be taken in manner and subject as to such terms 
and conditions as to giving bail or security as may be directed by 
any rule or order made by the Barons under this or any other Act 
or Acts of Parliament authorizing the same ; provided that nothing 
herein contained shall invalidate any proceedings already taken or 
to be taken by reason of anv writ of error issued before the com- 
mencement of this Act» or before such rules and orders come into 
effect. 

20. Either party may tender a bill of exceptions on the trial of biu of excep- 
any issues arising on the Revenue side of the Court, and the like tioos. 
proceedings may be had and taken thereon as in such cases 
between subject and subject. 

21. The costs of all suits, informations, and other proceedings. Costs, 
and of any interlocutory matter or proceeding on the Revenue 
ride of the Court of Exchequer, whether in law or equity, may 

be adjudged, decreed, or ordered by the Court or a Judge between 
the Crown and the subject on the same principles as such costs 
are now allowed between subject and subject, so far as such prin- 
ciples may be applicable, subject to such rules and orders as to 
the allowance of such costs as may be made by the Barons under 
this or any other Act of Parliament authorizing the same ; and it 
shall be lawful for the Commissioners of Her Majesty's Treasury, 
and they are hereby required to pay costs directed to be paid by 
the Crown out of any monies which may hereafter be voted by 
Parliament for that purpose. 

26. It shall be lawful for the Lord Chief Baron and two or Rules may be 
more Barons of the Court of Exchequer from time to time to make !?^^® ^7 ^® 
all such rules and orders as to the process, practice, and mode of th^prooMs^ 
pleading on the Revenue side of the Court, and as to the allow- practice, and 
ance of costs, and for the effectual execution of this Act, and the pleading in 

Seyenue. 
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intention and objects thereof, as may seem to them necessary and 
proper ; and also from time to time by any such rule or order to 
extend, apply, or adapt any of the provisions of the " Common 
" Law Procedure Act, 1852," and the " Common Law Procedure 
** Act, 1854," and any of the rules of pleading and practice on the 
Plea side of the said Court to the Revenue side of the said Court, 
as may seem to them expedient for making the process, practice, 
and mode of pleading on the Bevenue side of the said Court as 
nearly as may be uniform with the process, practice, and mode of 
pleading on the Plea side of such Court. 

27. Such new or altered writs and forms of proceedings and 
scales of costs for the Revenue side of the said Court may be 
issued, altered, taken, and acted on as the said Lord Chief Baron 
and Barons shall from time to time think fit to order, and all such 
writs and proceedings shall be acted on and enforced in such and 
the same manner as the writs and proceedings on the Revenue 
side of the said Court are now acted on and enforced, or as near 
thereto as the circumstances of the case will admit ; and any exist- 
ing form of writ or proceeding the form of which shall be in any 
manner altered in pursuance of this Act shall nevertheless be of 
the same force and virtue as if no alteration had been made therein, 
except so far as the effect thereof may be varied under the powers 
of this Act 



15^ & 16^ VICTORIA, Cap. 76.— Common Law 
Procedure Act, 1852. 

Extracts An Act to amend the Process, Practice, and Mode of 
Common Law Pleading in the Superior Courts of Common Law at 
Procedure Act, Westminster, and in the Superior Courts of the Counties 
Palatine of Lancaster and Durham. 



1852. 



(Sections referred to in the Argument and Judgment) 



Error, 



six years. 



Proviso for 
disabilities. 



And with respect to proceedings in error, be it enacted as 

follows : 

Error to be 146. No judgment in any cause shall be reversed or avoided for 

^oa^twithm ^^^ error or defect therein, unless error be commenced, or brought 
and prosecuted with effect, within six years after such judgment 
signed or entered of record. 

147. If any person that is or shall be entitled to bring error as 
aforesaid is or shall be, at the time of such title accrued, within 
the age of twenty-one years, feme covert, non compos mentis, or 
beyond the seas, then such person shall be at liberty to bring error 
as aforesaid, so as such person commences or brings and prosecutes 
the same with effect within six years after coming to or being of 
full age, discovert, of sound memory, or return from beyond the 
seas ; and if the opposite party shall at the time of the judgment 
signed or entered of record be beyond the seas, then error may be 
brought, provided the proceedings be commenced and prosecuted 
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with effect within six years after the return of such party from Extracts 
beyond seas. ^ tnm 

A . « f n 1 1 . Common Law 

148. A wnt of error shall not be necessary or used m any Procedure Act^ 
cause, and the proceeding to error shall be a step in the cause, and i^^^. 
shall be taken in manner herein-after mentioned ; but nothing in ^nt oferror 
this Act contained shall invalidate any proceedings already taken abolished, 
or to be taken by reason of any writ of error issued before the 
commencement of this Act. 

154. In case error be brought upon a judgment given against Error bionght 
several persons, and one or some only shall proceed in error, the ^7 <>^^ o^ 
memorandum alleging error, and the note of the receipt of s^^^h^j^^^^* 
memorandum, shall state the names of the persons by whom the judgment has 
proceedings are taken ; and in case the other persons against whom l>een given, 
judgment has been given decline to join in the proceedings in 

error, the same may be continued, and the suggestion last afore- 
said entered, stating the persons by whom the proceedings are 
brought, without any summons and severance, or if such other 
persons elect to join, then the suggestion shall state them to be, 
and they shall be deemed as plaintiffs in error, although not men- 
tioned as such in the previous proceedings. 

155. Upon such suggestion of error alleged and denied being Judgment roU 
entered, the cause may be set down for argument in the Court of l^^^'^'^fi^^ 
Error in the manner heretofore used; and the judgment roll shall, jj^gteji^^f 
without any writ or return, be brought by the master into the tranacript 
Court of Error in the Exchequer Chamber, before the Justices, or 
Justices and Barons, as the case may be, of the other two Superior 

Courts of Common Law on the day of its sitting, at such time as 
the Judges shall appoint, either in term or in vacation ; or if the 
proceedings in error be before the High Court of Parliament, then 
before the High Court of Parliament, before or at the time of its 
sitting ; and the Court of Error shall and may thereupon review 
the proceedings, and give judgment as they shall be advised 
thereon ; and such proceedings and judgment as altered or affirmed 
shall be entered on the original record ; and such further proceed- 
ings as may be necessary thereon shall be awarded by the Court 
in which the original judgment was given. 

156. Courts of Error shall have power to quash the proceedings Jurisdiction of 
in error in all cases in which error does not Ue, or where they are ^**'*'^**^"^[r*^ 
taken against good faith, or in any case in which proceedings in ^^dmg^ 
error might heretofore have been quashed by such Courts ; and 

such Courts shall in all respects have such jurisdiction over the 
proceedings as over the proceedings in error commenced by writ 
of error. 

157. Courts of Error shall in all cases have power to give such Court of Error 
judgment and award such process as the Court fron^ which error ^ ^^® ^^ 
is brought ought to have done, without regard to the party alleging cSurtbeloir. 
error. 

158. Either party alleging error in fact may deliver to one of Proceedings in 
the masters of the Court a memorandum in writing, in the form en^ in &ct 
contained in the schedule (A.) to this Act annexed, marked 
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Brtrtcts No. 12,, or to the like effect, intitled in the Court and cause, and 

OommOT Law signed by the party or his attorney, alleging that there is error 

Procedure Act, in fact in the proceedings, together with an affidavit of the matter 

1S52. of fact in which the alleged error consists ; whereupon the master 

shall file such memorandum and affidavit, and deliver to the party 

lodging the same a note of the receipt thereof; and a copy of such 

note and affidavit may be served on the opposite party or his 

attorney ; and such service shall have the same effect, and the 

same proceedings may he had thereafter as heretofore had after 

the service of the rule for allowance of a writ of error in fact. 

Plaintiff may 169. The plaintiff in error, whether in fact or law, shall be 

^*^^^^ . at liberty to discontinue his proceedings by giving to the defendant 

^^eedings in .^ g^ror a notice, beaded in the Court and cause, and signed by 

the plaintiff in error or his attorney, stating that he discontinues 

such proceedings ; and thereupon the defendant in error may sign 

judgment for tlie costs of and occasioned by the proceedings in 

error, and may proceed upon the judgment on which the error 

was brought. 

Defendant may 160. The defendant in error, whether in fact or law, shall 

confess error, y^^ ^^ liberty to confess error, and consent to the reversal of the 

reversal of judgment, by giving to the plaintiff in error a notice, headed in 

judgment the Court and cause, and signed by the defendant in error or his 

attorney, stating that he confesses the error, and consents to the 

reversal of the judgment; and thereupon the plaintiff in error 

shall be entitled to and may forthwith sign a judgment of 

reversal. 

Death of 161. The death of a plaintiff in error after service of the note 

oTOttoTbate- ^^ *^® receipt of the memorandum alleging error, with a statement 

ment o^ the grounds of error, shall not cause the proceedings to abate> 

but they may be continued as herein-after mentioned. 
Providing for 162. In case of the death of one of several plaintiffs in error, 
d«*^^j*^.®<^^a suggestion may be made of the death, which suggestion shall 
^8 in OTor." °ot be traversable, but shall only be subject to b^ set aside if 
untrue, and the proceedings may be thereupon continued at the 
suit of, and against the surviving plaintiff in error, as if he were 
the sole plaintiff. 
Proceedings 1 63. In case of the death of a sole plaintiff or of several plaintiffs 

npon death of in error, the legal representative of such plaintiff or of the sur- 
^l^jP^^^®"^ viving plaintiff may, by leave of the Court or a Judge, enter a 
plaintiffs in suggestion of the death, and that he is such legal representative, 
error. which suggestion shall not be traversable, but shall only be subject 

to be set aside if untrue, and the proceedings may thereupon be 
continued at the suit of and against such legal representative as 
the plaintiff in error ; and if no such suggestion shall be made the 
defendant in error may proceed to an affirmance of the judgment 
according to the practice of the Court, or take such other proceed- 
ings thereupon as he may be entitled to. 
Death of 164. The death of a defendant in error shall not cause the 

defendant in proceedings to abate, but they may be continued as herein-after 
error no abate- mentioned, 
ment 
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Extracts ifrom 

165, In case of the death of one of several defendants in error, procedure Act, 
a suggestion may be made of the death, which suggestion shall 1852. 
not be traversable, but only be subject to be set aside if untrue, "~~ 
and the proceedings may be continued against the surviving de- upon^dea^ of 
fendant. one of several 

166. Incase of the death of a sole defendant or of all the defendants in 

defendants in error, the plaintiff in error may proceed, upon ^°'* ^ 

giving ten days notice of the proceedings in error, and of his upon death of 

intention to continue the same, to the representatives of the deceased sole defendant 

defendants, or if no such notice can be given, then, by leave of the ^''j*^?^^ 1^® 
r^ -r, .. m P t '', . 1 defendants in 

Lourt or a Judge, upon giving such notice to the parties interested ^^q^^ 
as he or they may direct. 

And whereas the power of amendment now vested in the Courts Amendment 
and the Judges thereof is insufficient to enable them to prevent 
the failure of justice by reason of mistakes and objections of form : 
Be it enacted as follows : 

222. It shall be lawful for the Superior Courts of Common Amendment 
Law, and every Judge thereof, and any Judge sitting at Nisi Prius, 
at all times to amend all defects and errors in any proceeding in 
civil causes, whether there is anything in writing to amend by or 
not, and whether the defect or error be that of the party applying 
to amend, or not ; and all such amendments may be made with or 
without costs, and upon such terms as to the Court or Judge may 
seem fit; and all such amendments as may be necessary for the 
purpose of determining in the existing suit the real question in 
controversy between the parties shall be so made. 

228. It shall be lawful for Her Majesty from time to time, Her Majjesty ^ 
by an Order in Council, to direct that all or any part of the pro- ^Tarrof this 
visions of this Act or of the rules to be made in pursuance thereof Act to extend 
shall apply to all or any Court or Courts of Record in England or *° ^^^ ^^^ 
Wales, and within one month after such order shall have been ^ ®^^ 
made and published in the London Gazette such provisions and 
rules respectively shall extend and apply in manner directed by 
such order; and any such order may be in like manner from time 
to time altered or annulled. 



17° & 18° VICTORIiE, Cap. 125.— Common Law 
Procedure Act, 1854. 

An Act for the further Amendment of the Process, Prac- ^^^** 
tice, and Mode of Pleading in and enlarging the Juris- common^Law 
diction of the Superior Courts of Common Law at^'^^x^®*^^'^®-^*^^' 

Westminster, and of the Superior Courts of Common .' 

Law of the Counties Palatine of Lancaster and 
Durham. 

( Sections referi^ed to in the Argument and Judgment.) 
32. Error may be brought upon a judgment upon a special Error may be 
case in the same manner as upon a judgment upon a special gp^^*^^^^* 
verdict^ unless the parties agree to the contrary ; and the pi^o- 
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ceedinga for bringing a special case before the Court of Error shall, 
as nearly as may be, be the same as in the case of a special ver- 
dict ; and the Court of Error shall either afltan the judgment or 
give the same judgment as ought to have been given in the Court 
in which it was originally decided, the said Court of Error being 
required to draw any inferences of fact from the facts stated in 
such special case which the Court where it was originally decided 
ought to have drawn. 

33. In every rule nisi for a new trial or to enter a verdict or 
nonsuit, the grounds upon which such rule shall have been granted 
shall be shortly stated therein. 

34. In all cases of rules to enter a verdict or nonsuit upon a 
point reserved at the trial, if the rule to show cause be refused or 
granted and then discharged or made absolute, the party decided 
against may appeal. 

35. In all cases of motions for a new trial upon the ground 
that the Judge has not ruled according to law, if the rule to show 
cause be refused, or if granted be then discharged or made absolute, 
the party decided against may appeal, provided any one of the 
Judges dissent from the rule being refused, or, when granted, 
being discharged or made absolute, as the case may be, or, pro- 
vided the Court in its discretion think fit, that an appeal should 
be allowed ; provided, that where the application for a new trial 
is upon matter of discretion only, as on the ground that the verdict 
was against the weight of evidence or otherwise, no such appeal 
shall be allowed. 

36. The Court of Error, the Exchequer Chamber, and the 
House of Lords shall be Courts of Appeal for the purposes of this 
Act. 

37. No appeal shall be allowed unless notice thereof be given 
in writing to the opposite party or his attorney, and to one of the 
masters of the Court, within four days after the decision com- 
plained of, or such further time as may be allowed by the Court 
or a Judge. 

38. Notice of appeal shall be a stay of execution, provided bail 
to pay the sum recovered and costs, or to pay costs where the 
appellant was plaintiff below, be given, in like manner and tQ the 
same amount as bail in error, within eight days after the decision 
complained of, or before execution delivered to the sheriff. 

39. The appeal herein-before mentioned shall be upon a case 
to be stated by the parties fand, in case of difference, to be settled 
by the Court or a Judge of the Court appealed from,) in which 
case shall be set forth so much of the pleadings, evidence, and the 
ruling or judgment objected to, as may be necessary to raise the 
question for the decision of the Court of Appeal. 

40. When the appeal is from the refusal of the Court below to 
grant a rule to show cause, and the Court of Appeal grant such 
rule, such rule shall be argued and disposed of in the Court of 
Appeal. 

41. The Court of Appeal shall give such judgment as ought to 
have been given in the Court below ; and all such further pro- 
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from 

ceedings may be taken thereupon as if the judgment had been procedure Act, 
given by the Court in which the record orginated. 1854. 

42. The Court of Appeal shall have power to adjudge payment ' 

of costs^ and to order restitution ; and they shall have the same co^'i^f' 
powers as the Court of Error in respect of awarding process or Appeal as to 
otherwise. ^ *?^ 

97. It shall be lawful for the Judges of the said Courts, or any ^ ^^!li 
eight or more of them, of whom the chiefs of each of the said j^^ ^^ josd^ 
Courts shall be three, from time to time to make all such general by the Judges, 
rules and orders for the effectual execution of this Act, and of the 
intention and object hereof, and for fixing the costs to be allowed 
for and in respect of the matters herein contained, and the per- 
formance thereof, as in their judgment shall be necessary or proper, 
and for that purpose to meet from time to time as occasion may 
require ; provided that nothing herein contained shall be construed 
to restrain the authority or limit the jurisdiction of the said Courts 
or of the Judges thereof to make rules or orders, or otherwise to 
regulate and dispose of the business therein. 



ABSTRACT of the CASE on APPEAL to the Abstract of 

COURT OP EXCHEQUER CHAMBER. S^JSe'c^iS^ 

Exchequer 



Chaml 



IN THE EXCHEQUER CHAMBER 

BETWEEN 

Hee Majesty's Attobney Geneeal - Infarmanty 

AND 

Hebman James Sillem, Henby BebthonI 
Pbeston, Jacob Willink, David Wil- I n r /7 / 
SON Thomas, and William Thompson j ^v^^^^- 
Mann, claiming the " Alexandra" - J 

This is an Appeal from the decision of the Court of Exchequer 
come to on the 1 1th day of January in the year of our Lord 1864, 
and expressed in a Rule of that date, whereby that Court dis- . 
charged the Rule Nisi hereafter mentioned. 

The Information is an Information filed by Her Majesty's 
Attorney General on the 26th day of May in the year of our 
Lord 1863 against the ship '' Alexandra.'* The Information 
alleges in substance that the ship ^^ Alexandra " was forfeited to 
Her Majesty by reason of certain breaches of the Statute com- 
monly (^ed '* The Foreign Enlistment Act," being the Statute 
59 George 3. cap. 69., a copy of which accompanies this Case. 

The defendants appeared to the Information, and on the 2nd 
day of June in the year of our Lord 1863 pleaded to the Infor- 
mation. The substance of the defendants' plea is that the ship 
** Alexandra" was not forfeited by reason of the breaches of the 
Foreign Enlistment Act alleged in the Information. 
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Abstract of Her Majesty's Attorney General replied to this plea on the 9th 

^Ae^CoS^of ^*y ^^ "^^^^ ^^ ^^^ y®^ ^^ ^"^ ^^^^ 1863, joining issue thereon. 
Exchequer A copy of the Information is contained in the Appendix to. this 
Chamber. Case, and is marked A. A copy of the Plea is contained in the 

Appendix, and is marked B. The cause was tried at the sittings 

at Westminster after Trinity Term 1863, before the Right 
Honourable the Lord Chief Baron, on the 22nd, 23rd, 24th, and 
25th days of June 1863. 

The following is a statement of the eyidence given at the trial 
on behalf of the Attorney General (the defendants haying called 
no witnesses), and of the arguments of counsel in the course of 
that evidence, and of the ruling of the Lord Chief Baron thereon. 
Her Majesty's Proclamation, dated May 13th, 1861, was put in 
and read (see Appendix C.) It was not in dispute that the hos- 
tilities mentioned in the Proclamation had continued ever since 
the date of the Proclamation. 

The evidence as given in the Report of the Trial, page 19 to 139, 
is here set out verbatim. 



On the 6th day of November 1863 the Court made the follow- 
ing Rule Nisi for a new trial : — 

IX THE EXCHEQUEB. 

Thursday, the 5th day of November 1863. 

Between Her Majesty's Attorney General, informant, and Her- 
mann James Sillem and others, claiming the *^ Alexandra,'* 
defendants. 

By Information of Seizure. 

Upon the motion of Sir Boundell Palmer, Eoit, Her Majesty's 
Attorney General, it is ordered by the Court that the said de- 
fendants do within a week after service of this Rule, or a copy 
thereof, show cause to this Court why the verdict found for the 
defendants upon the trial of this cause before the Bight Honour- 
able the Lord Chief Baron of this Court, at the sittings in Mid- 
dlesex after Trinity term last, should not be set aside, and a new 
trial of this cause had on the ground — 1st, that the verdict was 
against the evidence ; .2nd, that the verdict was against the weight 
of evidence ; 3rd, that the learned Lord Chief Baron did not 
sufficiently explain to the jury the construction and effect of the 
Foreign Enlistment Act ; 4th, that the learned Lord Chief Baron 
did not leave to the jury the question whether the ship" Alex- 
andra " was or was not intended to be employed in the service of 
the Confederate States to cruize or commit hostilities against the 
United States ; 5th, that the learned Lord Chief Baron did not 
leave to the jury the question whether there was any attempt or 
endeavour to equip, &c. ; 6th, that the learned Lord Chief Baron 
did not leave to the jury the question whether there was know- 
ingly any aiding, assisting, and being concerned in the equipping, 
&c.; and 7th, that the learned Lord Chief Baron misdirected the 
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i'^ary as to the construction and effect of the 7th section of the Abstract of 
foreign Enlistment Act ZZ:i^ 

W. H. Walton, Q.R. Exchequer 

___„^ Chamber. 

Cause was shown against that Rule on the 17th, 18th, 19th, 
20th, 21st, and 23rd days of November 1863. On the 11th day of 
January 1864 the Court made the following Rule : — 

In the Exchequeb. 

Monday, the 11th day of January 1864. 

Between Her Majesty's Attorney General, informant, and Her- 
mann James Sillem and others, claiming the ^^ Alexandra," 
defendants. 

Bif Information of Seizure. 

Whereas by a Rule of this Court made in this cause on the 5th 
day of November last, it was ordered by the Court that the said 
defendants should, within a week after service of the said Rule, 
or a copy thereof, show cause to this Court why the verdict found 
for the defendants upon the trial of this cause before the Right 
Honourable the Lord Chief Baron of this Court at the sittings in 
Middlesex after Trinity term last, should not be set aside, and a 
new trial of this cause had on the ground — Ist, that the verdict 
was against the evidence ; 2nd, that the verdict was against the 
weight of evidence ; 3rd, that the learned Lord Chief Baron did 
not sufficiently explain to the jury the construction and effect of the 
Foreign Enlistment Act ; 4th, that the learned Lord Chief Baron 
did not leave to the jury the question whether the ship ** Alexandra*' 
was or was not intended to be employed in the service of the Con- 
federate States to cruize or commit hostilities against the United 
States ; 5th, that the learned Lord Chief Baron did not leave to 
the jury the question whether there was any attempt or endeavour 
to equip, &c. ; 6 th, that the learned Lord Chief Baron did not 
leave to the jury the question whether there was knowingly .any 

dng, assisting, and being concerned in the equipping, &c. ; 7th, 
that the learned Lord Chief Baron misdirected the jury as to the 
construction and effect of the 7th section of the Foreign Enlist- 
ment Act. And whereas on the 1 7th day of November last 
cause was shown against the said Rule by Sir Hugh Cairns, 
Knight, one of Her Majesty's Counsel, on behalf of the said 
defendants, when the matter was adjourned till the 18th day of 
November last, when further cause was shown against the said Rule 
by the said Sir Hugh Cairns, and also by John Burgess Karslake, 
Esq., one other of Her Majesty's Counsel, when the matter was 
further adjourned till the 19th day of November last, when further 
cause was shown against the said Rule by the said Mr. Karslake, 
and also by George Mellish, Esq., one other of Her Majesty's 
Counsel, and Mr. Kemplay, also of Counsel respectively for the 
said defendants, after which Sir Roundell Palmer, Knight, Her 
Majesty's Attorney General, ivas. heard in support of the said 



Xn APPENDIX* 

Abstract of Rule, when the further hearing was again adjourned till the 20tli 
to"Se°Oom^of ^^^ ^^ November last, when upon further hearing Her Majesty's 
Exchequer said Attorney General in support of the said Rule, the further 
Chamber, hearing was again adjourned till the 2l8t day of November last, 
when upon hearing Robert Porrett Collier, Esq., Her Majesty's 
Solicitor General also in support of the said Rule, the farther 
hearing was again adjourned till Monday the 23rd day of No- 
vember last, when upon hearing Sir Robert Joseph Phillimore, 
EInight, Her Majesty's Advocate General, John Locke, Esq., one 
other of Her Majesty's Counsel, and Mr. T. Jones, of Counsel 
also in support of the said Rule, the matter was adjourned for 
the judgment of the Court until this day. Now it is ordered by 
. the Court that the said Rule of the 6th day of November last be 
and the same is hereby discharged. 

W. H. Walton, Q.R. 



The document marked C. in the Appendix is a copy of Her 
Majesty's Proclamation, dated May 13th, 186 L The document 
marked D. in the Appendix is a copy of the appointment of the 
witness, Clarence R. 1 onge. Assistant Paymaster, referred to by 
the witness, Clarence R. Yonge, in the course of his evidence, 
and which was produced and proved on the triaL 

The documents marked E., F., G., H., I. are copies of the 
orders for payment to the witness, Clarence R. Yonge, referred to 
in his evidence, and which were produced and proved at the 
triaL 

The document marked in the Appendix J. is a copy of the 
American Foreign Enlistment Act, viz.. Act of Congress^ chap-^ 
ter 88. 

The Attorney General submits that the Rule ought not to have 
been discharged, but ought to have been made absolute on one or 
more of the 3rdy4th, 5t^ 6th, or 7th points or grounds of appUr 
cation. 

(Signed) Feed. Pollock, 
Exchequer, 

30th January 1864. 



The Appendix contained a copy of the Information at length, 
marked A., of which the following is an abstract : — 

In the Exchequeb. 
The 25th of May, A.D. 1863. 
Middlesex 1 Sir William Atherton, Knight, Attorney General of 
to wit J our Lady the Queen, who prosecutes for Her Majesty 
in this behalf, informs the Court that heretofore and after the 
3rd July, A.D. 1819, and before this 26th May, A.D. 1863, to 
wit, on the 5th April, A.D. 1863, at BatcliiF, in the county of 
Middlesex, a certain officer of Her Majesty's Customs, to wit, 
Edward Morgan, then by law empowered so to do, did seize and 
arrest to the use of Her Majesty as forfeited a certain ship or 
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vessel called the ** Alexandra," together with the furniture, tackle. Abstract of 
and apparel belonging to and on board the said ship or vessel. toSe^Co^^^ 

1^^ Count — ^For that certain persons, to wit, William Cowley Exchequer 
Miller, Thomas Miller, Charles Kuhn Prioleau, James Thomas Chamber. 
Welsman, Eugene Tessier, James Bulloch, Matthew Butcher, *""" 
Hermann James Sillem, Henry Berthon Preston, Jacob Willink, 
David Wilson Thomas, William Thompson Mann, and divers and 
very many other persons whose names are to the said Attorney 
General at present unknown, heretofore and before the making of 
the said seizure, and after the 3rd July, A.D. 1819, and before 
the 25th May, A.D. 1863, to wit, on the 6th April, A.D. 1863, 
within a certain part of the United Kingdom, to wit, KatclifF, iu 
the county of Middlesex, without any leave or licence of Her 
Majesty for that purpose first had and obtained, did equip the said 
ship or vessel with intent and in order that such ship or vessel 
should be employed in the service of certain foreign states styling 
themselves the Confederate States of America, with intent to 
cruize and commit hostilities against a certain foreign state, with 
which Her Majesty was not then, to wit, on the day and year last 
aforesaid, at war, to wit, the Republic of the United States of 
America, contrary to the form of the statute in such case made 
and provided ; whereby and by force of the statute in that case 
made and provided, the said ship or vessel, together with the said 
tackle, apparel, and furniture, became and was forfeited. 

2nd Count — Charges that the same persons, on the same date, 
within a certain part of the United Kingdom, to wit, Eatcliff, in 
the county of Middlesex, without any leave or licence of Her 
Majesty for that purpose first had and obtained, did equip the said 
ship or vessel, with intent and in order that such ship or vessel 
should be employed in the service of certain foreign states styling 
themselves the Confederate States of America, with intent to 
cruize and commit hostilities against citizens of a certain foreign 
state, with whom and with which respectively Her Majesty was 
not then, to wit, on the day and year last aforesaid, at war, to 
wit, citizens of the Republic of the United States of America, 
contrary, &c. 

Srd Count — Charges that the same persons, on the same date, 
within a certain part of the United Kingdom, to wit, Katcliff, in 
the county of Middlesex, without any leave or licence of Her 
Majesty for that purpose first had and obtained, did equip the said 
ship or vessel, with intent to cruize and commit hostilities against 
a certain foreign state, with which Her Majesty was not then, to 
wit, on the day and year last aforesaid, at war, to wit, the Re- 
public of the United States of America, contrary, &c. 

4:th Count — Charges that the same persons, on the same date, 
within a certain part of the United Kingdom, to wit, at Batcliff, 
in the county of Middlesex, without the leave or licence of Her 
Majesty for that purpose first had and obtained, did equip the said 
ship or vessel, with intent to cruize and commit hostilities against 
citizens of a certain foreign state, with whom and with which 
respectively Her Majesty was not then, to wit, on the day and 
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Chamber. 



Abstract of 
Case on appei 
to the Court < 

^wST ^'* Count — Charges that the same persons, on the same date, 
"™ within a certain part of the United Kingdom, to wit, Ratcliff, in 

the county of Middlesex, without any leave or licence of Her 
Majesty for that purpose first had and obtained, did equip the said 
ship or vessel, with intent and in order that such ship or vessel 
should be employed in the service of divers and very many persons 
exercising the powers of government in and over certain foreign 
states styling themselves the Confederate States of America, with 
intent to cruize and commit hostilities against a certain foreign 
state, with which Her Majesty was not then, to wit, on the day 
and year last aforesaid, at war, to wit, the Republic of the United 
States of America, contrary, &c. 

Qth Count. — Charges that the same persons, on the same date, 
within a certain part of the United Kingdom, to wit, Ratcliff, in 
the county of Middlesex, without any leave or licence of Her 
Majesty for that purpose first had and obtained, did equip the said 
ship or vessel, with intent and in order that such ship or vessel 
should be employed in the service of divers and very many persons 
exercising the powers of government in and over certain foreign 
states styling themselves the Confederate States of America, 
with intent to cruize and commit hostilities against citizens of a 
certain foreign state, with whom and with which respectively Her 
Majesty was not then, to wit, on the day and year last aforesaid, 
at war, to wit, citizens of the Republic of the United States of 
America, contrary, &c. 

1th Count. — Charges that the same persons, on the same date, 
within a certain part of the United Kingdom, to wit, Ratcliff, in 
the county of Middlesex, without any leave or licence of Her 
Majesty for that purpose first had and obtained, did equip the said 
ship or vessel with intent and in order that such ship or vessel 
should be employed in the service of divers and very many persons 
exercising the powers of government over part of a certain foreign 
people, to wit, part of the people of the United States of America, 
with intent to cruize and commit hostilities against a certain foreign 
state, with which Her Majesty was not then, to wit, on the day 
and year last aforesaid, at war, to wit, the Republic of the United 
States of America, contrary, &c. 

Bth Count. — Charges that the same persons, on the same date, 
within a certain part of the United Kingdom, to wit, Ratcliff, in 
the county of Middlesex, without any leave or licence of Her 
Majesty for that purpese first had and obtained, did equip the said 
ship or vessel with intent and in order that such ship or vessel 
should be employed in the service of divers and very many persons 
exercising the powers of government over part of a certain foreign 
people, to wit, part of the people of the United States of America, 
with intent to cruize and commit hostilities against citizens of a 
certain foreign state, with whom and with which respectively Her 
Majesty was not then, to wit, on the day and year last aforesaid. 



*^ ** rf y®*^ '*®* aforesaid, at war, to wit, citizens of the Republic of the 1 
^oiul^of United States of America, contrary, &c. 1 
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at war, to wit, citizens of the Republic of the United States of \^^'^^^^^^ 
America, contrary, &c. to the Court of 

f substituting "did furnish" for Exchequer 

9th Count, same as 1st Count, | « ^^ equip." Chamher. 

10th „ „ 2d „ „ 3> 

nth „ „ 3d 



99 99 



12th „ „ 4th „ 9> » 

13th „ „ 5th „ „ « 

14th „ „ 6th 

15th „ „ 7th 



99 



99 M 99 

99 99 99 

5> 99 >^ 



i6th „ „ 8th „ 

.^^ ^ ,^/7 . (substituting "did fit out" for 

17th Count, same as let Count, -j ^,^^ equip." 

18th „ „ 2d „ « 99 

19th „ „ . 3d „ « » 

20th „ „ 4th „ „ 99 

21st „ „ 5 th „ 95 5^ 

22d „ „ 6th „ „ 99 

23d „ „ 7th „ „ *j 

24th „ „ 8th „ „ 99 

{substituting "did attempt and 
endeavour to equip" for ^' did 
equip." 

26th „ „ 2d „ » 99 

27th „ „ 3d „ 99 99 

28th „ „ 4th „ 99 >* 

29th „ „ 5th „ 99 99 

30th „ „ 6th „ ,9 99 

31st „ „ 7th „ ,9 « 

32d „ „ 8th „ „ » 

r substituting "did attempt and 

33d Count, same as Ist Count, -! endeavour to furnish " for 



34th „ „ 2d 



( " did equip." 



99 



„ „ ^U „ 99 

35th „ „ 3d „ 5i 99 

36th „ „ 4th „ „ 99 

37th „ „ 5th „ ,9 39 

38th „ „ 6th „ 99 99 

39th „ „ 7th „ ,9 99 

40th „ „ 8th „ „ ^j 

f substituting "did attempt and 

4 Ist Count, same as Ist Count,< endeavour to fit out" for " did 



7 1 

(. equip.' 



99 



42d „ „ 2d „ 

43d „ „ 3d „ 99 99 

44th „ 99 4th „ 99 99 

45th „ 99 5th „ ,9 99 

46th „ „ 6th „ „ 99 

99 99 99 



47th 99 99 7th 
48th „ „ 8th 



99 99 



9015. 
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Sal 49th Count, same as 1st C.i^n^, | «^^^*"*^f ; ^^^ ^^ 

oirtof , I equipped'' for "did equip.'* 



Abstract'of 
Case on 
to the Courts* - 

Exchequer OV)tn „ „ 2a 



uer tiv/ui „ „ ^u „ „ 

Chamber. 5 1st „ „ 3d 



5> »> 5» 



52d „ „ 4th 

53d „ „ 5th „ 5, „ 

54th „ „ 6th „ „ „ 

55th „ „ 7th „ „ „ 

56th „ „ 8th „ „ „ 

58th „ „ 2d „ „ „ 

59th „ „ 3d „ „ „ 

60th „ ,^ 4th „ „ „ 

61st „ „ 5th 

62d „ „ 6th 

63d „ „ 7th „ „ „ 

64th „ „ 8th „ „ „ 

65th Covnt, same as 1st Cound^''^'f^^^^ .H,»>^ 
. ' ^\ fitted out " for " did equip. 

66th „ „ 2d „ „ „ 



99 9> ^^^ 99 99 5> 

99 99 M 



67 th ,y yy 3d 

68th „ ,, 4th 

69th „ „ 5th 

70th „ „ 6th 



7l8t „ „ 7th 

99 99 8th ,5 



55 55 55 

>5 55 55 

55 55 55 

*5 55 55 



55 55 • ^'W 99 99 

72d „ „ 8th 



{suhstituting '^ did knowmgly aid, 
assists and be concerned in 
equipping " for " did equip/' 
74th „ „ 2d „ „ „ 

75th „ „ 3d „ „ „ 

76th „ „ 4th „ „ „ 

77th „ „ 5th „ „ „ 

78th „ „ 6th „ „ „ 

79th „ „ 7th „ „ „ 

80th „ „ 8th „ ^, J, 

{substituting " did knowingly aid, 
assist, and be concerned in 
furnishing " for « did equip." 
82d „ „ 2d „ 
83d „ „ 3d ,, „ 

84th „ „ 4th 
85th „ „ 5th 

86th „ „ 6th „ „ „ 

87th „ „ 7th „ „ „ 

S8th „ „ 8th „ ^, ,^ 



55 99 ^^" 99 99 

99 99 
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r substituting " did knowingly aid, Abstract of 
Sdth County Bstme B&l&t County^ assist, and be concerned '^^^^C^ff 

( fitting out " for " did equip." Exchequer 
90th „ „ 2d „ „ „ Chamber. 

91st „ „ 3(1 ,j 99 ^ „ 

92d „ „ 4th „ „ 
93a ,f „ oth ,9 „ „ 

94th „ „ 6th ,, „ „ 

95 th „ „ 7th „ „ „ 

96th „ „ 8th „ if ,j 

97th Count. — Charges that the same persons, on the same date, 
within a certain part of the United Kingdom, to wit, Ratcliff, in 
the county of Middlesex, without any leave or licence of Her 
Majesty for that purpose first had and obtaifled, did attempt to fit 
out the said ship or vessel with intent and in order that such ship 
or vessel should be employed in the service of divers and very 
many persons exercising the powers of govenmient over part of 
a certain foreign people, to wit, part of the people of the United 
States of America, as a transport or store ship, against a certain 
foreign state with which Her Majesty was not then, to wit, on the 
day and year aforesaid, at war, to wit, the Republic of the United 
States of America, contrary, &a 

98^A Count, — Charges that the same persons, on the same date, 
within a certain part of the United Kingdom, to wit, Ratcliff, in 
the county of Middlesex, without any leave or licence of Her 
Majesty for that purpose first had and obtained, did equip, furnish, 
and fit out, and did attempt and endeavour to equip, furnish, and 

fit out, and did procure to be equipped, furnished, and fitted out, and 
did knowingly assist and be concerned in the equipping, furnishing, 
and fitting out of the said ship or vessel, with intent and in order 
that such ship or vessel should be employed in the service of 
certain foreign states styling themselves the Confederate States of 
America, and in the service of divers and very many persons 

^ exercising and assuming to exercise the p(fwers of government 
in and over certain foreign states styling themselves the Confederate 

- States of America, and in the service of divers and very many persons 
exercising and assuming to exercise powers of government over 

. part of a certain foreign people, to wit, part of the people of the 
united States of America, as a transport or store ship, against 
and with intent to cruize and commit hostilities against a certain 
foreign state with which Her Majesty was not then, to wit, on the 
day and year last aforessdd, at war, to wit, the Republic of the 
United States of America, and against citizens of a certain foreign 
state with whom and with which respectively Her Majesty was 
not then at war, to wit, citizens of the Republic of the United 
States of America, contrary to the form of the statute in such case 
made and provided ; whereby and by force of the statute in that 
case made and provided, this said ship or vessel, together with the 
said tackle, apparel, and furniture, and the materials, arms, 
ammunitions, and stores belonging to and on board the said ship or 
vessel, became and were forfeited. 
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Abstract of Wherefore the said Attorney General, on behalf of Her Majesty, 

S^he^CoS^ prays the consideration of the Court in the premises, and that the 

Exchequer ^^^ ship or vessel, together Tvith her said furniture, tackle, and 

Chamber, apparel, may, for the respective reasons aforesaid severally remsdn 

forfeited. 

(Signed) • William Atherton. 



Copy OF THE Plea marked B. 

In the Exchequer^ 

The second day of June, in the year of our Lord one thousand 
eight hundred and si:s:ty-three. 
Her Majesty's Attorney)-. And hereupon Herm&nn James Sillem, 

General and Sillem xHenry Berthon Preston, Jacob Willink, 

and others. j D^vid Wilson Thomas, and William Thomp- 

son Mann, who claim the property of the said ship or vessel called 
the " Alexandra," and the furniture, tackle, and apparel belonging 
to and on board the said ship or vessel to belong to them, by 
Edward Lee RowcliflFe, their attorney, appear here in Court, and 
for plea to the said information say that the said ship or vessel, 
furniture, tackle, and apparel did not, nor did any or either of 
them, or any part thereof, become, nor are, nor is the same, or any 
or either of them, or any part thereof, forfeited for the several 
supposed causes in the said information mentioned, or for any or 
either of them, in manner and form as by the said information is 
charged. And of this the said claimants put themselves upon the 
country. 

Whereupon issue was joined. 



Next followed the QueevUs Proclamation of \Zth May 1861, 

marked C* 

Then warrant appointing Clarence Randolph Yonge, Assistant 
Paymaster of the " Alabama," marked D. 

Then five orders from James D. Bulloch to Messrs. Fraser, Tren- 
holm, and Co., for payment of various sums to Clarence B. 
Yonge, Assistant Paymaster of the "Alabama," marked re» 
spectively E, F, G, H, and I. 

And then followed the Act of Congress, chapter 88, commonly 
known as the American Foreign Enlistment Act, marked J. 

The British Foreign Enlistment Act, 59 Geo. 3. cap. 69, accomr^ 
panied the case on appeal. 
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